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LEGAL HISTORY: A RESEARCH PROGRAM 


WILLARD Hurst 


The most fruitful definition of a research program in “legal his- 
tory” will be made in terms of what one hopes to learn from legal 
history. The untold story of legal institutions in this country is so 
great, the call for directed intelligence in community affairs so ur- 
gently demanding, that we have not time to spend in antiquarianism, 
or in exploration of the whole possible area of search. Our first 
working principle is that the justification of our study is in the ques- 
tion we set ourselves to answer. 

What is the faith of the historian? Hard lessons from events 
teach that he cannot justify himself by easy belief that “men learn 
by experience.” Each generation, learns much from its own experi- 
ence; only a rash man will estimate how much it is likely to learn 
from the experience of its predecessors. But civilization is a minor- 
ity affair. To believe in education is to believe that there are oppor- 
tunities to apply informed, humane reason to influence the course of 
events. The hope of a decent and reasonably secure community rests 
partly in the chance that there will be in key positions at the right 
moment a leadership based on values for which the university stands ; 
and partly in the preparation in the state of a body of intelligent 
opinion ready and capable of supporting that leadership against un- 
reason and inertia. 

This carries a particular challenge to legal education. The social 
utility of the bar lies in its professional expertness in the peaceful 
adjustment of conflict and the co-ordination and planning of men’s 
interrelated activities. The lawyer is the expert whose skill it is to 
make social use of the experts in all other fields. Modern govern- 
ment cannot go on without the specialist’s knowledge, but the special- 
ist makes a poor governor. The expertness of the governor rests in 
his being a jack-of-all-trades. Lawyers have no monopoly of this 
capacity, but they are likely to furnish more than their proportion of 
the men who have it, because it:is the very nature of their own pro- 
fession. Further, the same qualities of thought and emotion which 
operate to select the leaders of the bar and make them leaders in 
governing operate also to make the able lawyer a key figure in the 
direction of community opinion. Minister, journalist, teacher, law- 
yer—these have been and probably will continue to be those who most 
consistently do the community’s “serious” reading. Advertising and 
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entertainment via movie and radio have profound, but largely indirect 
effects upon the going pattern of values. The direct reception, inte- 
gration and articulation of ideas on social order and the direction of 
social change, however, still rest principally with those who profes- 
sionally do the community’s reading, writing and speaking. 

Legal history is the proper business of a university because it 
examines one of the great human themes: how life in community 
may become both a source and a guaranty of the full realization of 
the individual human spirit. To say that the study of legal history 
is thus useful is not to say that it should! be directed simply towards 
answering the immediate issues of the hour. It is not the job of the 
university to write the historical brief for the enactment of, a parti- 
cular statute, or to compile the historical justification for a particular 
opinion of judge, administrator or counsellor. 

It is the job of the university to turn out men capable of employ- 
ing history, among other resources, in the business of community 
affairs. Of course we shall study particular legislation, particular 
lines of decision, the specific functions of specific administrative 
bodies. There is no need to stir hackneyed debate over the inductive 
versus the deductive approach, when we recognize the usefulness oi 
seeking to understand the general through the particular. 

The point is that the university’s job is to study the particular for 
the sake of the general, leaving to the men of affairs the necessary 
concentration on; the particulars which the day presents. Any other 
emphasis for the university would be short-sighted; shifting events 
would overtax its working resources and out-date its research pro- 
grams. Furthermore, our own ignorance justifies us in studying 
broader questions than those which seem to be pressing towards im- 
mediate issue. There has been so little broad, solid work in the field 
to date, that we just do not know enough to assert that any particular 
issueg of the day form “the” basic problems of legal history. We 
shall, then, do well to look for more than particular wisdom for 
immediate application. At the outset, at least, we had better ‘strive, 
through comparative study of metliods and techniques in the adjust- 
ment of conflict, to reach a trained intuition of the affirmative possi- 
bilities as well as the limitations of human, institutions and the ordi- 
nary men who run them and act within their framework. 

Why add “legal” history to the apparently excessive specialization 
of the university world? The doubt which prompts the question rests 
on a false appraisal. Criticism should be directed at pigeon-holed 
Jearning, not at inquiry specialized to meet the size and complexity 
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of problems. It is true, of course, the starting point of the study of 
society is not specialization, but rather is a unity of fact which does 
not recognize the student’s working classifications: we start with the 
single fact that men live and must live in society. It is the most 
difficult discipline of the student, as it is the most essential, never to 
forget the singleness of this fact. But the central fact that men live 
in society is at any given time the sum of many interests and activities 
about which men center their doing and their thinking. Too vast to 
be comprehended in its totality, the fact of social living must be 
studied with attention focused now on one, now on another of those 
cores of conflicts and adjustments which we call institutions. 

Despite the constant danger of compartmentalizing our thought, 
there are sound working reasons for taking care to define and demar- 
cate areas of inquiry. Some rationally selected, focus is necessary if 
the searcher is not to dissipate his limited time and energy in an 
impossibly broad program. Moreover, definition of fields of expert- 
ness should promote professional responsibility among the searchers. 
If there is reasonable basis for defining this area as my field of ex- 
pertness, here then I have the obligation to go to the original sources ; 
if there is reasonable basis for distinguishing another area as out- 
side my field of competence, there I shall avowedly and justifiably 
accept the best evidence I find in the work of others. 

To define the scope of “legal” history could involve us in all the 
disputes of philosophers over the nature of law. But a working defi- 
nition need, not be definitive. By “legal” history, we emphasize in 
the community story (1) the intervention in affairs of those men or 
groups of men who employ the power and act in the name of the 
politically organized community, and (2) the thinking and doing of 
the rest of the! community insofar as these affect or are affected by 
the thinking and doing of those wielding official power. 

The second half of the definition is obviously of vast potential 
scope, but without it the conception of legal history is relatively bar- 
ren. On the one hand, this second part of the definition includes (a) 
the obvious and traditional role of law, regulation; (b) the poten- 
tially more significant use of the organized community to implement 
the ordinary man’s search for a life full and self-determined ; (c) the 
fundamental issue, fraught with both the highest and most tragic 
possibilities, of defining the areas in which by explicit permission or 
tacit acquiescence the law shall resign contro} to other factors in so- 
ciety. On the other hand, this second part of the definition includes 
also the study of how the official direction and control of community 











326 WISCONSIN LAW REVIEW [Vol. 1942 


life is itself shaped in extent and method by the resistant and restless 
elements in the life with which it deals. 


But, whatever our working definition of the field of study, the 
definition must always be regarded simply as a tool. We return to 
the fact that our study concentrates on “legal” institutions only be- 
cause this temporary focus of interest may sharpen our understanding 
of the multi-factored unity of social life. Our ultimate interest is 
not in any “legal” institution for itself, any more than in any economic 
or cultural or scientific institution for its own sake. What alone 
ultimately concerns us is men, living together in a more or less uneasy 
adjustment of their political, economic, cultural, and technological 
concerns. 

The ,ultimate singleness of our subject and the inescapable com- 
plexity of its study lead to the second working principle in a long- 
range program of research into legal history. The first working 
principle was declared to be that our study must justify itself in the 
questions it undertakes to answer. The second is that we should 
create opportunities for co-operative study with other social scientists. 
The job of understanding and seeking rational direction for problems 
in community living dwarfs. the individual student or the specialized 
field. We, as well as others concerned with the study of society, 
forego the personal gratifications of the individualistic scholarship of 
the past and learn to work in teams, for the deeper satisfaction of 
producing better work. The future lies in many-sided team projects 
of the type foreshadowed by the studies of “Yankee City” or “Middle- 
town”, in which a working unit will at least comprise experts in 
economics, political organization and history, anthropology, and law. 
We shall not achieve the “interrelation of the social science” just by 
reading each other’s books or pooling our lonesomely garnered wis- 
dom in joint seminars. This wastes too much time in merely 
straightening out terminology; and when we then agree on a com- 
mon language, it is generally only to find that since our colleague 
didn’t have our particular focus on interest in mind, his data have 
scant relevance to it. A fellow participant in a legal-economic semi- 
nar summed it up in the verdict that the lawyers talked too much 
economics and too little law to satisfy the economists, and economists 
too much law and too little economics to satisfy the lawyers. Effec- 
tive team research is going\ to demand higher standards of perform- 
ance from all of the members. To set our own equipment in order, 
we need to learn more of workable research methods with our own 
materials and to build out of some hard grubbing some more specific 
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and carefully defined hypotheses about the creative role of law in 
society. Otherwise we risk the elementary errors of failing to see 
what is relevant in the materials contributed by our team-mates, of 
asking impossible or deceptively precise answers of our Own mate- 
rials and of jogging along only in already well-beaten paths of legal 
learning. 


II 


What are the questions which the law man’s professional know- 
ledge may best qualify him to answer to the benefit of his joint work 
with other social scientists? In what areas is it his responsibility to 
work with primary sources and in what areas may he properly, in the 
course of an essential division of labor, rely on the work done by 
others ? 

In common with other social scientists, the student of law seeks to 
achieve expertness in the choice, shaping and direction of means, to 
reach ends or values which he accepts as given. He is concerned 
with ends or values as a matter of his professional inquiry, insofar 
as they affect or are affected by the choice of methods for their 
achievement. He will avoid waste and more clearly direct his search, 
because he will be focusing on what is practicable and relevant 
if he does not deceive himself that by the accumulation of data 
and its rational analysis he car scientifically determine the elements 
of the good life. The latter he will accept, as all other mortals, 
from his faith, whatever roots this may have in intuition or emotion. 
This, of course, does not absolve him from the obligation to make 
clear to himself and others the pattern, of values which his thinking 
does assume as given. 

Most of the questions which the legal historian may fruitfully 
undertake to answer will fit under one or the other of two funda- 
mental issues with respect to which the law-trained man may claim 
expertness. The first is the definition and appraisal of “legal” as 
distinguished from “non-legal” social controls and their relative fields 
of operation. This comparison of legal and non-legal controls in+ 
volves inventorying all the means of regulating life in community 
and determining the characteristics of “legal” regulation and the 
fields in which it is useful, as well as gaining insight into the problems 
of discerning and weighing the secondary effects which may flow 
from “legal” as compared with “non-legal” controls. The second of 
these fundamental issues is the problem of the choice of means with- 
in the field of “legal” control ; this involves the choice of legal agency 
and of legal sanctions. If there is a professional competence to be 
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developed by the specialized study of legal institutions, justifying 
itself by leading to a wisdom not to be gained by other scholarly 
disciplines, these two basic issues seem most clearly to constitute 
the subject matter of that competence. All else, on analysis, seems 
to boil down to the wisdom, now of the economist, now of the 
cultural anthropologist, now of the political scientist or political his- 
torian—but not of the student of law. This is not, of course, to 
imply that the latter is to wear blinders against the frightening 
distractions of other men’s knowledge, but only to define as precisely 
as may be the field wherein the legal scholar has the obliga- 
tion to base his ideas upon his own examination of the primary 
sources, as distinguished from the fields in which he may content 
himself with the best wisdom of other searchers. 


III 


Within this area of the law-man’s peculiar expertness, there are 
some general questions of method in social control on which legal 
history should focus. Here are questions which are common to many 
otherwise diverse areas of legal regulation demanding answer re- 
gardless of the particular problem of social engineering dealt with. 


(1) It seems worthwhile, first, to inquire in any given situation 
why men seek to meet a given problem by “legal” rather than by 
“non-legal” means. What are the characteristics of social tension 
which, breaking the bounds of other controls or directives, seeks solu- 
tion in official action? Understanding of this question may more 
sharply define the effective area of legal controls. It may also quicken 
our study of the most fruitful aspect of legal regulation: that of 
preventive techniques. 


(2) In the second place, we should study the causal interaction 
of legal and non-legal institutions in the control of affairs. This 
means not merely the effect of economic, political and cultural activi- 
ties upon legal action—the emphasis which has dominated “realist” 
legal thought in recent years—but likewise the effect of legal upon 
non-legal conduct. Inquiry into this institutional interdependence 
may further our comprehension of the affirmative possibilities as well 
as the limits of effective legal action. Such inquiry may: better de- 
marcate areas where policy may safely be controlled by considerations 
of effective administration. Such inquiry may teach wisdom in the 
all-important job of predicting and evaluating the secondary and 
more remote results of legai regulation, so that we do not curb im- 
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mediate evil at the cost of creating greater though more distant 
difficulty. 


(3) Closely related to this study of the interaction of legal and 
non-legal factors, but with its own emphasis, should be study of 
legal activities superficially diverse, as they focus upon areas of lay 
conduct which they affect in common. Breaking down doctrinal 
classifications set up for practitioners’ study, legal history should, in 
other words, study the co-ordination of all legal activity affecting a 
given industrial, or political or cultural activity. The more we exam- 
ine law not in terms of doctrinal classification, but in terms of a given 
economic or cultural function or activity upon which it plays from 
all sides, the more we may learn about the wise choice of regulations, 
the more broadly we may appraise accomplishments and plan for the 
future. Especially so may we bring to light ineffeciency, or irrational 
gaps in the pattern of community direction and gauge the collateral 
effects of our regulations. 


The three foregoing foci of study find unity in their common 
concern with the interrelations of the law and other social institutions. 
There are also issues regarding the internal economy of the legal 
system itself which cut, through many specific problems of the law’s 
application. Foremost is the problem of wisdom in defining and en- 
forcing the proper scope of the will of the official: how far should 
the individual discretion of legislator, judge, or administrator go, 
and how shall his personal will be curbed by the impersonal force of 
“law”? There is, next, the problem of bigness in the plan of legal 
administration: both on a national and on a state scale, the issue of 
centralized versus decentralized formulation and execution of policy 
will be fighting ground throughout our time. It will be a rare regula- 
tory problem of any consequence, in the economic field especially, 
which does not present this issue in some form. The organization 
and choice of legal agencies, the mechanisms of procedure and of 
sanctions, the selection of official personnel, the economics, of official 
employment and the economics of the bar all present questions arising 
because of the existence of a going legal system, and all the questions 
ara apt to present themselves as part of the picture of legal regula- 
tion in the most diverse situations. 


IV 


The foregoing section undertook the definition, of what seem the 
central fields wherein the legal historian may contribute professional 
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competence to the understanding of social control. What curricular 
use is to be made of legal history? A new course? 

There is room for promising experiment in putting existing cour- 
ses in a more living context of history than that in which they are 
now taught. Every course, as Karl Llewellyn urges, should be a 
course in legal history. One of the tasks for legal history is that of 
providing textual material to be woven into the casebook technique. 
Probably, a worthwhile experiment would be to take one problem in 
each course and develop it in its full historical setting, to stimulate 
students’ appreciation of the vitality of an approach which time would 
not permit over the whole field. A master plan for the curriculum as 
a whole would make it possible to give the student first hand experi- 
ence of the historical treatment of a wide variety of issues, adjusted 
to avoid duplication of problem types. 

Whether or not it prove to be a transitional device, there is also 
room in the present stage of our curriculum for a year-long three 
credit course im American legal history. Such a course should not 
pretend to the impossibility of covering the whole picture. It should 
focus, rather, on several problems not likely to be adequately treated 
elsewhere because of limits of time and the specialized emphasis of 
other courses. Avoiding; doctrinaire preachment, it should, nonethe- 
less, be directed frankly towards probable areas of the deepest con- 
troversy in the next generation of government in this country. This 
will mean inevitably that it must take its stand on some matters of 
hot dispute. That should only testify to its vitality, so long as as- 
sumptions are made explicit and the student is informed of the exist- 
ence of major evidence and opinions on issues treated. 

There are urgent problems, difficult to treat with proper perspec- 
tive in existing’ courses, which would provide three desirable centers 
about which to organize a history course. I would place first, because 
it involves the tools used in attacking the substantive problems, the 
historical study of the choice of agencies for policy making and en- 
forcement, and the intimately related subject of sanctions. This line 
of inquiry would involve the comparative history of the legislative, 
judicial, executive and administrative arms and also study of the role 
of the bar as well as of the enlistment of laymen throughi all devices 
from the informer’s fee and the jury to the advisory committees 
commonly used in drafting modern safety codes. What is contem- 
plated is not a static description of the successive forms taken by 
these various law making and enforcing bodies, but a dynamic ac- 
count of inter-agency balance of power, the use and, control of pres- 
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sure groups and an appraisal of the characteristics which have shown 
one agency' better fitted than another to accomplish certain types of 
result. The history of sanctions would seek experience for compari- 
son of civil and criminal, preventive and remedial, direct and indirect 
techniques of effectuating policy, and would try to learn something 
of the way in which the secondary results produced by the means of 
enforcement may defeat or overbalance the primary policy of the law. 


The second and third of the central themes of the course would be 
economic, on the hypothesis that this will be the focus of the domi- 
nant problems in the law of our time. Emphasizing the economic 
setting, thus, the course would deal in its second part with the secu- 
rity and values of individual personality in a world increasingly 
marked by centralized, large-scale power arrangements. The empha- 
sis would be on the small man—laborer, white-collar worker, farmer, 
small business man. This would be not only because here is the real 
human problem, but because here also as we have seen in our time is 
the breeding ground of despair out of which a revolutionary anti- 
individual philosophy may grow. The security of the individual 
would be studied both as it is affected by government and by non- 
official power, especially by non-official group power. Bigness is the 
problem, whether it be in government or outside it. 

Four aspects of this problem of maintaining the individual would 
offer wide opportunity for exploration: (1) Physical security, secu- 
rity of life. As against the government, this would involve, for 
example, the history of traditional civil liberties affecting the admin- 
istration of the criminal law; as typical of newer developments, it 
would consider the history of claims of the individual upon the social 
insurance function of government. As against private power, it 
would present issues ranging from control of vigilante activity to the 
administration of the “private” law of insurance. (2) Claim to men- 
tal and emotional security, as against governmental and private 
power, would focus on the field of civil liberties. The new legal 
history would call for a definition of this field more broadly imagina- 
tive than the classic treatment has given, embracing such matters as 
racial, religious or class discriminations in the use of property, op- 
pressive debt collection machinery, discriminations affecting trade 
union membership and protection of the individual worker against 
arbitrary action by his own leadership, or the boycotting of business 
activity on grounds affecting the victim’s beliefs or choices of group 
loyalties. (3) Job security: As against the government, for labor, 
this may present primarily the question of the government as em- 
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ployer and the demarcation of the citizen’s “right” to work for the 
government without discrimination and to bargain collectively with 
it. For the small entrepreneur, such issues would be involved as the 
evolution of subsidies, informational or technical advisory services, 
or other positive support to little business, and on the other hand the 
centralizing threat of government-granted monopolies or license re- 
strictions upon the doing of certain types of business. As against 
private power, the small man’s security of livelihood would mean, on 
the labor side, placing government protection of collective bargaining 
in the context of the American economic picture; on the entrepre- 
neurial side, it would mean seeking perspective on the anti-trust laws 
and such ambiguously protective legislation as the Robinson-Patman 
Act or the “fair trade” acts, insofar as such legislation, apart from 
its broader relation to economic planning, affects the existence or 
strength of the middle class. (4) Consumer security, as regards the 
government, would involve the history of government provision of 
consumer services and the “right” of the citizen to equal treatment 
in the receipt of such services. The development of the public hous- 
ing function, for example, forecasts the importance of such issues. 
As against private power, the history of quality control, remedial and 
preventive action against fraud, and legal regulation in general af- 
fecting the advertising industry would typify problems for inspection. 


The third principal theme of the projected course would be the 
allocation of the economic planning function in the society. The 
activity of government, not only in planning the production of goods 
and services, but, more fundamentally, in creating new and effective 
types of demand, seems certain to increase. The key problem will 
be whether we can devise interacting schemes, or plot interrelated 
regions of official and non-official direction of the economy, so as not 
to overload the official machinery hopelessly beyond the capacity of 
ordinary human foresight and strength. Most of the important topics 
here will probably boil down to the homely principle of learning not 
to do more than is necessary. Thus we might examine legal history 
for advice in the indirect direction of affairs, through the selection 
of a few points of control whose key location would render unneces- 
sary the occupation of vast expanses of regulation. We may learn 
from legal history some intuition of the extent to which regulation 
should vary from one industrial situation to another, to what extent 
uniform control should be attempted. We may study the history of 
federalism in the American economy, in order to put living content 
into glibly abstract principles favoring strong central government or 
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states rights. We should try to understand successes and failures of 
legal agencies in adjusting the pressures of interest groups, particu- 
larly in areas where a determinedly organized minority presses upon 
an interest engaging masses of citizens lacking spokesmen or fight- 
ing organization. We should examine the history of legal control of 
trade with foreign nations, for what it may teach towards the crea- 
tion of, a better ordered world economy. 

A course built along these three major lines of emphasis presents 
an ambitious challenge to a long-range program of legal history re- 
search. Despite its scope, however, it is naturally far from inclusive 
of the possible plans for investigation. A reasonable alternative re- 
search scheme, though one perhaps better adapted to more leisurely 
times than those we live in, might be built around the relation of legal 
institutions to all of the other essential social institutions; family, 
church, school, polity, economy. But the ground to be covered is, at 
best, great in area, and it seems wise, therefore, to plan in terms of 
problems which lie at the heart of the difficult future. 














ECONOMIC PROBLEMS OF PRICE CONTROL AND 
THE EMERGENCY PRICE CONTROL ACT OF 1942 


James S. EarLey 


I—TueE ProsBLeEMsS 


The stabilization of prices in “total war” is not a problem which 
will yield to simple legislative or administrative solution, for the 
economic forces tending to raise prices are many and extremely pow- 
erful. The merits of price control legislation must be judged pri- 
marily by the adequacy of the powers it provides to control or circum- 
vent these basic economic forces. It is from that standpoint that the 
Emergency Price Control Acti of 19421 is considered here. 

An understanding of these price-raising economic forces is a 
necessary prerequisite. An outline of the most important follows: 

(1). Rising “real costs” of production. As national output rises 
to very high levels with the progress of arms production, the “real 
costs” of production (i.e., the amount of labor and other resources 
necessary to produce a unit of output) will almost inevitably rise 
substantially. There are several reasons for this. Existing indus- 
trial plants designed to produce a given range of output at low cost 
will be called upon to produce a much larger output, and, although 
“overhead costs” (e.g., normal depreciation, rent, interest, etc.) per 
unit of output will fall, this tendency will eventually be more than 
offset by the necessity of employing disproportionately large amounts 
of labor and materials in combination with plants which cannot be 
enlarged quickly, even if the resources to do so are available. This 
tendency toward “diminishing returns” is aggravated by the fact that 
wartime output must be spread very unevenly over the nation’s pro- 
ductive facilities. Great expansion is required of industries such 
as metal-working and engineering, whereas in “civilian” industries 
normally using materials now required for arms, output must be con- 
tracted sharply. This radical shift in the pattern of production in- 
tensifies the technological “diseconomies” for the “war industries” 
without causing any substantial economies in the industries whose 
output falls. In fact, sharply curtailed production is likely also to be 
technically inefficient.? 





*Emergency Price Control Act, Pub. L. 421, 77th Congr., c. 26, 2nd Sess. 
(Jan. 30, 1942) (Here-in-after cited as “Price Control Act”). 

*In any case it will raise money costs, and will require higher prices if “over- 
head,” now spread over a much smaller output, is to be met. 
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A second cause of rising real costs, analagous but not identical 
with that above, is the wartime necessity of obtaining added output 
from sources which suffer disadvantages of situation or fertility. For 
example, to obtain additional agricultural products of certain types it 
may be necessary to resort to inferior soils, or to soils less well adap- 
ted to growing those particular products. To increase supplies of 
copper and other scarce metals may require the mining of low-grade 
or inaccessible ores. Even without a rise in the prices of materials, 
machinery or labor, such “extensions of the margin” will entail higher 
costs of output. 

A third cause, perhaps fully as important in wartime, is the need 
of employing labor and materials of inferior efficiency, yet no cheaper 
in price, in order to raise national output to high levels. A substan- 
tial proportion of the previously unemployed are likely to be ineffi- 
cient workmen, and the substitution of the unskilled and normally 
unoccupied for “seasoned” workers who are absorbed into the armed 
forces will also tend to lower average output per man-hour. Higher 
costs associated with the use of inferior substitute materials can be 
placed in the same category. 

All these causes deserve special stress lest we think all price ad- 
vances in wartime are “unjustified,” or associated with rising wages 
or “monetary inflation.” To keep money costs from rising in war- 
time would require substantial reduction of the rates of wages paid to 
labor, and of many prices. 


(2.) Rising money costs. Certain advances in money costs, as 
distinct from “real” costs, are likewise practically inevitable in war- 
time, and should not be ascribed to “inflationary” causes proper.* To 
mention only leading examples: the cost of imported materials are 
likely to rise, either because of higher prices in the supplying coun- 
tries or higher costs of shipping, insurance, etc. Labor will ordinarily 
demand higher wages when employment is good, even though there 
may have been no antecedent rise in living costs. Workers receive 
special compensation for longer hours of work. Larger amounts may 
have to be charged to depreciation and obsolescence of capital equip- 
ment in order prudently to write it off over the shorter period of ex- 
pected usefulness. In a country threatened by military assault there 





*Only those advances in costs which reflect high profitability (as wage or 
salary adjustments brought on by the high profits of the employer), and those 
which reflect efforts of persons to protect themselves against higher prices are, 
strictly speaking, “inflationary” in origin. Naturally rising prices from non- 
inflationary causes can be inflationary in effect. That is, indeed, one of the great 
difficulties faced by price control administration. 
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are added expenses of guarding plants, air raid protection, first-aid 
service, etc. All these exert strong upward pressure on the wartime 
cost and price structure, quite independently of those rising prices 
which may be ascribed to “profiteering” or the demands of workers 
and others to raise their remuneration in order to offset declines in 
their “real income” caused by higher prices. 

For all these reasons prices may have to rise considerably in war- 
time, even though markets behave normally and no “inflationary 
spiral” has begun. The chief problems of' price control “on the cost 
side” are to minimize the rise in prices necessitated by these increased 
costs, and to prevent an “inflationary spiral” from being generated. 

The above list of influences is sufficiently sobering, but the price 
administrator’s troubles “on the demand side” are even greater. Ris- 
ing prices in no way attributable to rising costs develop naturally 
from the market situation characteristic of war. 


(3.) Speculation and Hoarding. Two closely related and vexa- 
tious problems on the demand side are speculation and hoarding. A 
speculator normally buys because he expects prices to rise, and his 
purchases tend to have that effect. Hoarding is usually activated by 
the same motive, and similarly tends to validate the expectations 
which induced it. In normal times, however, we can expect the 
“bears” to help counteract speculation, and forward buying to be 
offset in time by covering sales or inventory depletion. But in total 
war speculators and hoarders can be quite certain that prices will not 
decline; the force of speculation and hoarding upon prices will 
therefore be almost entirely in one direction. An upward rush of 
prices will result unless curbs can be quickly applied. 

Nor will price ceilings quell this forward buying. For in total 
war (especially one in which inflation is combatted by price ceilings) 
the overriding fear of buyers is of inabiblity to secure supplies. This 
leads consumers to cover their needs as far forward as possible; it 
leads retailers to carry abnormally large inventories, wholesalers to 
keep large stocks, and manufacturers to lay in heavy supplies of 
raw materials. Price ceilings are slender protection against such be- 
havior. Even should price administration manage to prevent sales 
above ceiling prices the victory is Pyrrhic, for the supplies upon 
which arms production and the satisfaction of essential civilian needs 
depend will be mal-distributed and severely curtailed. 


(4.) Excessive Demands for Goods. The prevention of specula- 
tion and hoarding cannot alone solve the administrator’s problem ‘on 
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the demand side.” Prices will tend to rise even though demand is 
not swollen by forward buying, nor supplies diminished by hoarding. 
The fundamental and “normal” economic condition of large-scale 
warfare is that of reduced supplies of civilian goods and enlarged 
demands for them—the first caused by diversion of resources to 
arms, the second by the income created by government expenditure 
which will not be fully offset by added tax revenue or increased sav- 
ing except at higher prices. Only at rising prices will supply equate 
with unrestrained demand, (quite regardless of cost), and the very 
success of price stabilization will inevitably entail disequilibria which 
only collateral measures of control, such as rationing, can remedy. 


(5.) Spiraling Rises of Income Rates. Equilibrium between de- 
mand and supply and between rising costs and prices could be re- 
stored by a definitely limited rise of prices were it not that rising 
prices will almost certainly provoke insistent demands for compen- 
sating advances of income rates by wage earners and salaried persons 
who suffer from the rising costs of living. If these adjustments are 
granted, the “inflationary spiral” will begin, since the upward income 
adjustments will constitute both a larger money demand for goods 
and higher costs for producers. Both from the cost and the demand 
sides, therefore, further rise of prices will occur, and renewed de- 
mands for income adjustments will be made. It is this progressive 
“income inflation” which constitutes the so-called “inflationary spi- 
ral.” The rate at which it will proceed depends upon the sensitive- 
ness of the various parts of the price and income structure to each 
other. For example, if agricultural prices are sensitive to, industrial 
prices, and industrial wages sensitive to the price of foods, only 
moderate rises in ‘industrial prices or an initial spurt in agricultural 
prices may well initiate the spiral and keep it moving. 


II—Tue Price Controt Act 


How adequate are the legislative and administrative powers 
granted by the Emergency Price Control Act to combat these several 
economic forces? 


(1) The Scope of the Act. The scope of the administrator's 
power to fix maximum prices is broad. Prices can be fixed at any 
or all levels of production and distribution. Practically all “commodi- 
ties” are covered, as well as “services rendered otherwise than as an 
employee in connection with the processing, distribution, storage, in- 
stallation, repair, or negotiation of purchase or sales of a commodity 
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or in connection with the operation of any service establishment for 
the servicing of a commodity.”* 

There are nevertheless very important gaps in the scope of the 
Act. In the first place, OPA has no direct power to control prices 
of, or curb “profiteering” in, products purchased directly by the 
armed forces. OPA can control prices only of the materials and 
machinery used to fulfill arms contracts. The WPB and the armed 
services themselves administer procurement contracts and prices paid 
thereunder. Their practice is to abide by OPA ceilings in purchasing 
raw materials and equipment (e.g., wool, machine tools, foods) on 
which ceilings have been set, but no ceilings are set on ordnance, 
ships, aircraft, etc. Since the prices of these “military products” do 
not become incorporated in the general price structure they are less 
important than others, but high profits earned in producing them add 
both directly and indirectly to purchasing power. Rising wages in 
war industries proper are very likely to lead to pressure for wage 
advances in others. It is, in fact, in war contracts that most cases of 
exhorbitant profits have come to light and upward pressure upon 
wages has been greatest in, these industries. 

The Act specifically excludes from OPA control, the charges of 
common carriers and other public utilities; insurance rates; news- 
papers, books, magazines, motion pictures, theatrical performances, 
and radio broadcasting; rates paid for copy (including advertising) 
for these media of communication; and outdoor advertising facili- 
ties. Maximum rents can be fixed only for “housing accomodations” 
and these only in “defense-rental areas.” Finally, the Act confers 
upon the Administrator no power to place maximum limits upon the 
compensation of any person employed, by another person, or fees or 
charges for any professional services. Interest, dividends, royalties 
and other such income payments are likewise omitted. Broadly 
speaking, the Act controls “commodity prices,” but not “incomes ;” 
in the terminology of economic theory it controls the prices of “enter- 
prise” but not the prices of the “factors of production.” 

These restrictions place serious limits upon the power of OPA to 
keep the money costs of industry from rising, to prevent the rise of 
demand for scarce civilian goods, and to stop the “spiralling” effects 
of any initial advances in the cost of living. The immunity of wages 





* Price Control Act, §302c. 
*The District of Columbia and any other area specifically designated by the 
Administrator as one where “defense activities have resulted or threaten to result 
in an increase of rents for housing accommodations inconsistent with the purposes 
of this act.” Price Control Act, §302 d, e, f. 
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and salaries from control is, of course, the Act’s most important 
weakness of scope, although the incomplete control of rents may also 
prove to be serious. The other excluded prices are either controlled 
by other agencies or are of minor quantitative importance in the price 
structure.** Wages and salaries, however, constituted about 63% of 
total national income in 1940.7 They are the major element in the 
costs of enterprise and determine the purchasing power of the great 
majority of Americans. 

The omission of wages from the bill naturally attracted much 
attention, and repeated efforts were made to have them placed within 
the scope of the legislation. Spokesmen for OPA’ and the Adminis- 
tration consistently resisted these attempts. The major arguments 
adduced for their exclusion were: (1) that successful stabilization of 
living costs by commodity price-fixing should remove the greater 
part of the pressure for wage increases; (2) that there existed no 
clear objective standards for wage-fixing such, as those provided for 
commodities by cost information and price histories; (3) that the 
delicate problems of wage control could much better be handled by 
already existing agencies specifically designed, for that purpose; and 
(4) that, since “wage control is income control,” specific fixing of 
maximum wage rates would, consistently, have to be accompanied by 
direct determination of professional fees, salaries, dividends, interest, 
and all other forms of income payments. It was also pointed out 





*Rents of land and buildings for “productive” uses are not controllable, nor 
are house rents in other than “defense areas.” While there is a presumption that 
rents will be more stable than other components of the price structure except in 
such areas, a general inflation in money income would boost demands for rented 
properties generally. “Rents and royalties represented only 3% of national income 
in 1940, (Survey oF CurRENT Business, Dept. Comm., June, 1941) but house 
rents are weighted about 18% in the Bureau of Labor Statistics Cost of Living 
Index, and the cost of housing, excluding home operation, represented 19% of 
the consumption expenditures of all consumer units in the U.S. in 1935-36 (Na- 
tional Resources Committee, Consumer Expenditures in the U-.S., p. 36). 

"Since public utility rates constitute important elements in the cost of most 
goods, OPA’s problems will be seriously aggravated should light and power and 
transport rates, which are not subject to OPA’s control, rise substantially. Great 
Britain found, after two years of adjusting railroad transport rates upward with 
each rise of railway operation expenses (during which period average railway 
rates advanced by about 17%) that price stability required insulation of transport 
costs from transport rates by means of paying the carriers fixed rental and 
keeping rates stable by Treasury subsidy. 

The danger has already been highlighted by the recent refusal of the Inter- 
state Commerce Commission to entertain OPA’s pleas that certain important com- 
modities be exempted from the rise in tariffs granted the railroads as compensa- 
tion for the rise in railway wages which took place in the fall of 1941. Having 
been turned down by the Commission, Mr. Henderson appealed to the railways 
to forego raising these rates, but the railways declined to do so. 

* Survey or Current Business, (Dept. of Comm., June, 1941). All employee 
compensation constituted 68.2% of the national income. 
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that the fixing of maximum prices would place limits upon the bar- 
gaining power of wage earners similar to those which competition 
among producers places in normal times.® 

The following declaration of wage policy was finally inserted in 
the Act: “It shall be the policy of those departments and agencies 
of the Government dealing with wages to work toward a stabiliza- 
tion of prices, fair and equitable ,;wages, and cost of production.’””® 
The Price Administrator has since warned the War Labor Board 
that, inasmuch as “industry cannot absorb many more cost increases,” 
substantial wage increases would force prices up to inflationary 
heights despite the protection of the Act. The War Labor Board 
has itself enunciated a general policy of wage stabilization, declaring 
that workers could not expect “wage increases which will enable 
them to keep day for day pace with upward changes in the cost of 
living.”?° 

Whether the lack of formal wage control will prove a weakness 
fatal to price stabilization will depend, proximately, upon the ability 
of the mediation and arbitration agencies to carry, through the wage 
policy advocated in the Act. Their ability to accomplish this will 
depend, however, largely upon the success of OPA in stabilizing 
prices, and especially, the cost of living. It appears unlikely that or- 
ganized labor will voluntarily accept anything less favorable than a 
“cost of living standard,” and they may well insist upon a closer ap- 
proximation to the more inflationary principle of “what the traffic will 
bear.” The success of OPA (as well as the war contracting agencies 
and the Treasury) in preventing profits from rising substantially 
will be vital to wage and price stability if the latter standard rules. 
Within the limits of OPA’s authority, its success in suppressing this 
major force working towards inflation must depend mainly upon its 





* See statement of Mr. Henderson in House Hearings, pp. 143-58; also House 
testimony by Dr. Isadore Lubin, pp. 1847 ff. These objections to including wage 
control are succinctly set forth in the Report on the bill of the Senate Committee 
on Banking and Currency, (Report No. 931, January 2, 1942, p. 12), which 
accurately reflects the declared attitude of OPA and the administration. Mr. 
Henderson has consistently maintained, however, that price stabilization would be 
impossible if wages were not held reasonably stable. 

*Price Control Act, §1a. 

* Aluminum Co. of America, case 66, 9 Labor Rel. Rep. 684, 686 (Feb. 10, 
1942). The labor members of the Board later disassociated themselves from this 
aspect of the decision. Mr. Henderson has also publicly opposed general wage 
advances to keep pace with the rising cost of living. On February 22, in an 
address before the National Farm Institute, after emphasizing that the nation 
must now “live on a smaller pie,” he said: “In this situation, the principle of 
adjustment of wages to the cost of living should, in my opinion, be limited to 
those workers who are really on a substandard level.” (New York Times, Feb- 
ruary 23, 1942.) 
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ability to refuse demands for price advances based on wage advances, 
and in stabilizing living costs... An appraisal of OPA’s power to 
accomplish this requires reference to the legislative standards of 
price-fixing laid down in the Act. 

(2) General Legislative Standards for Maximum Prices. Broadly 
speaking, the Administrator is instructed by the Act to determine 
maximum prices by adjusting the actual prices prevailing between 
October 1 and October 15, 1941, ,so as to compensate for any specu- 
lative fluctuations, and reflect any increases or decreases in costs of 
production, distribution and transportation (and increases or de- 
creases in profits) which may have taken place during and subsequent 
to the year ending October 1, 1941.12 Only such of these develop- 
ments as are of “general applicability and effect” need be. considered. 
The standards definitely imply: (1) maximum price orders can re- 
strain price increases only if these are “speculative” in nature or un- 
justified by increased costs of production over those in late 1940; 
(2) maximum prices need not be high enough to insure profit to 
every producer, since price orders are to be of “general applicability 
and effect,” and adjustments for changes of costs or profits of “gene- 
ral applicability” only, need be made; (3) they must, however, be 
“generally remunerative” to the producers of the good taken as a 
group; (4) prices might be brought down even below October 1—15 
prices if profits grew inordinately during the year ending October 1, 
1941; (5) they cannot, however, be held down or reduced merely be- 
cause profits in the pre-defense period were higher than considered 
necessary or equitable; (6) the Administrator can refuse price in- 
creases even though “prime” (¢.g., labor and materials) costs rise, 
if larger output sufficiently reduces “overhead” costs per unit; (7) 
but should an industry’s cost rise because of higher overhead costs per 
unit associated with lower production, the maximum price must be 
high enough to compensate. 

These standards embrace both good and bad features. For the 
prevention of “general profiteering,” at least above pre-defense levels, — 
they should be, adequate ifi vigorously applied. The danger that the 
Administrator might have to fix price ceilings permitting every seller 
to earn his “normal” profit, and raise a ceiling whenever the costs of 





™ Congressional action “freezing” wages, or gearing wage levels automatically 
to the cost of living, is a distinct possibility. It would of course remove one 
major impediment to OPA’s successful operation. To date OPA has taken the 
position that it would not promise to raise ceilings to accommodate wage ad- 
vances when the issue has been placed before it in the course of a wage con- 
troversy. 
*Price Control Act, §2. 
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any seller rose is avoided.13 Every producer must fight rising costs 
in his business lest he get “out of line” with the price ceiling based 
on the costs of his rivals. 

On the other hand, price orders cannot prevent the “infra-margi- 
nal” profiteering of concerns whose costs are lower than those of the 
“average” of its industry. Above all, the standards would appear 
to preclude the Administrator’s refusing to raise a maximum price if 
the general level of costs in an industry should rise for any reason, 
such as widespread wage or material cost advances, or general dis- 
economies associated with either high or low level production. This 
last infirmity is especially confining, since in fact most rising costs 
are likely to affect the bulk of an “industry” rather uniformly. Rising 
material costs are obviously of this type, as are rising wages nego- 
tiated on an industry-wide basis..5 The prevailing practice of the 
War Production Board to restrict production in “civilian” industries 
by flat percentage reduction of each firm’s output makes rising over- 
head costs per unit, where such restrictions are imposed, of the same 
industry-wide character. 





“This was one of the fatal weaknesses of the British Prices of Goods Act 
of 1939 (2 and 3 Geo. 6, ch. 118), which based the legal “permitted increase” of 
price upon the rise of the costs of each seller individually related to his immediate 
pre-war price. While the competition of rivals had some tendency to keep prices 
(and hence costs) down, effective demand was so great that any seller could sell 
his goods even at higher prices than his competitors. There was hence no clear 
incentive to prevent costs from rising. For this reason, among many others, the 
Act was supplemented in July 1941 by the Goods and Services (Price Control) 
Act (4 and 5 Geo. 6, ch. 31), which authorized the fixing of general maximum 
prices at all stages of production and distribution. The Canadian “price ceiling” 
plan, which came into effect on December 1, 1941 (Order-in-Council-P.C.8527), 
although likewise permitting different prices to be charged by each seller in 
accordance with price differentials existing in the period (September 15—October 
11, 1941), avoids the difficulty by “freezing” the prices at that level, so that rising 
costs will not “validate” higher prices. 

* A certain amount of latitude is provided by section 2c, which permits 
maximum price orders to contain “such classifications and differentiations” and 
provides for “such adjustments and reasonable exceptions” as “in the judgment 
of the Administrator are necessary and proper in order to effectuate the purposes 
of this Act.” This power can be used, for example, to establish geographical and 
grade differentials. But it is clear that such “differentiations” are not intended to 
be made in order to prevent low cost producers in general from profiting ab- 
normally from their advantages over their competitors. Such classifications, it 
would appear, must be based on established differences in the price and cost 
structure of the industry. 

*In many cases price ceilings must be set firm-by-firm because of distinct 
differences in the products produced by each. Familiar examples are automobiles 
and electric refrigerators. Several standardized materials are produced by so few 
firms that a rise in the costs of any one firm would virtually constitute a rise 
in costs for the “industry in general.” Aluminum is a good example. These cases 
present special problems. Because of high wartime demands there is little pressure 
on each producer to keep his costs down, and the Administration would have 
difficulty justifying refusal to raise the ceiling once costs could be shown to have 
risen. 
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Among the rising costs which are likely to assume industry-wide 
dimensions, wages are undoubtedly the most important. Rising ma- 
terial costs may be successfully prevented by controlling prices in 
anterior stages of production. Rising costs associated with abnor- 
mally high production are less likely to be of an industry-wide charac- 
ter, and may be minimized by the buying and selling provisions, dis- 
cussed in Section: (4) below. Higher overhead costs caused! by re- 
stricted production will be serious only if a large proportion of 
“civilian” plants cannot be substantially converted to war produc- 
tion.1* But since there is no power in the Act to control wages, the 
standards of the Act will require raising price ceilings if the general 
level of wages in an industry rises, unless there are offsetting re- 
ductions of overhead costs or current profits are well above pre- 
defense levels.'* 

A final generai limitation on the setting of prices is imposed by 
Section 2h of the Act: “The powers granted in this section shall 
not be used or made to operate to compel changes in the business 
practices, cost practices or methods, or means or aids to distribution, 
established in any industry, except to prevent circumvention or eva- 
sion of any regulation, order, price schedule, or requirement under 
this Act.” This section would appear to preclude keeping prices 
from rising by requiring simplification of products or services, com- 
pelling reduction of advertising or merchandising expenses, requiring 





“The extent to which falling output will require higher prices to maintain 
pre-defense profitability will vary greatly with the level of output and of profits 
in the pre-defense period and with the importance of overhead in total costs. A 
spokesmen for the carpet manufacturers has recently claimed that the restriction 
of the supply of carpet wool to 50% of that used by each firm in the first quarter 
of 1941, which was imposed by OPM at the beginning of 1942, would necessitate 
a rise of “at least 10%” in the ceiling prices for carpets, if reasonable profits were 
to be earned. (New York Times, January 1, 1942). If cost increases of only 
these dimensions were typical, the difficulty would not be great. But they will be 
much larger in many industries where fixed capital investment is very large. 
Price stabilization will of course be facilitated by concentration of restricted — 
“civilian” production in a few plants operating at high levels, the remainder being 
converted to war production; the complete cessation of production of certain 
products except on government account also simplifies the price administration 
problem. 

* As Mr. Henderson pointed out in his testimony before the House Com- 
mittee, (Part I, p. 157): “A rise in the wage rate does not mean necessarily an 
increase in the unit cost. On the contrary, many of the important American 
industries have a break-even point of around 50 to 60 percent, or 50 to 55 percent, 
and as you get above that rate of operation, if it is sustained for any length of 
time, there are tremendous decreases in the unit cost and it is out of these reduc- 
tions in unit cost that most of the wage increases have come... . ” Such compen- 
sating economies will of course be appreciable only until full capacity is approach- 
ed. Mr. Henderson has recently stated that any further substantial rise in wages 
cannot be offset in this manner. (New York Times, February 11, 1942). 
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that mark-up practices be changed from established percentages to 
flat amounts upon cost of goods, or specifying that dealers must mark 
up their goods on original cost rather than “average” or replacement 
value. No expedients of this sort are open to the Administrator, 
according to the full implications of this section, and, indeed, it would 
eppear that a price ceiling so low as to preclude profitable “business- 
as-usual” in every phase of enterprise is proscribed. Yet only experi- 
ence can show how serious is this restriction. Should maintenance 
of customary cost and mark-up practices raise the profits of an in- 
dustry well above pre-defense levels, it would appear that lower 
prices could be defended under the general standards of Section 2a. 
Clearly, however, Section 2h will prevent a number of direct mea- 
sures to minimize price advances which would otherwise be com- 
patible with the standards of the Act. 

(3) Special Standards for Agricultural Price Ceilings. Section 
3 provides special standards for setting maximum prices on agricul- 
tural products: (1) No maximum price shall be “established or 
maintained” below the highest of the following prices: (a) 110 per 
cent of “parity,” as defined, by the Agricultural Adjustment Act ;3® 
(b) the market price on October 1, 1941; (c) the market price on 
December 15, 1941; (d) the average market price during July, 1919 
to June, 1929.19 (2) “No maximum price shall be established or 
maintained for any commodity processed or manufactured in whole 
or substantial part from any agricultural commodity below a price 
which will reflect to producers of such agricultural commodity a price 
for such agricultural commodity equal to the highest price therefor 
specified in sub-section (a).”*° In addition, OPA may not set a 
maximum price of an agricultural commodity without the prior ap- 
proval of the Secretary of Agriculture.** 

These standards effectively prevent the Price Administrator from 
using price ceilings upon agricultural products as a “fulcrum” to 





*For agricultural commodities other than the “basic crops’”—corn, wheat, 
cotton, rice, tobacco and peanuts—the Secretary of Agriculture may determine 
so-called “comparable prices,” whenever he finds, after hearing, that their parity 
' are out of line with parity prices of basic commodities. Price Control Act, 

3b. 

* Price Control Act, §3a. 

* Id., §3c. Furthermore, price orders relating to agricultural products shall 
not be contrary to the provisions of the Agricultural Marketing Agreement Act 
of 1937, as amended, or to any action taken under that Act. Fisheries likewise 
are given special treatment: “No maximum price shall be established for any 
fishery commodity below the average price of such commodity in the year 1941” 
(Section 2i). The limits placed upon buying and selling of agricultural commodi- 
ties are discussed in text under Power to Buy, Sell and Subsidize. 

* Price Control Act, §3e. 
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prevent rises in other parts of the price and income structure. The 
“110% of parity” provision makes the “floor” for the setting of 
agricultural ceilings rise as other prices rise, so that, however far 
the prices of the things farmers buy should rise, the lower limit on 
the setting of agricultural price maxima would advance by 110% of 
that rise.*? While any substantial rise in the general price structure 
would make the date-based standards of Section 3 practically inopera- 
tive, even these standards, will require considerable further advance 
in most agricultural prices before ceilings can be imposed. 

These standards gravely threaten the ability of the Price Admin- 
istrator to avert serious inflation. Since agricultural products in- 
clude not only all foods and foodstuffs, but also important textile 
materials such as cotton, wool and flax, their prices directly affect 
the cost of both food and clothing. For the period 1935-39, food was 
weighted 33.9% and clothing 10.5% in the U. S. Bureau of Labor 
Statistics cost of living index.** In view of the sensitiveness of wage 
rates to the cost of living, the lack of statutory control of wages, and 
the necessity for the Price Administrator to permit industrial price 
ceilings to keep pace with rising costs, it appears improbable that he 
can accomplish sufficient stabilization of the prices of the “things the 
farmer buys” to keep “parity: prices” for farm products from rising 
considerably above present levels. That the bulk of farm prices are 
still below the highest of the “floors” provided in the Act, despite the 
65% rise between September 1939 and February 1942 in the whole- 
sale index for agricultural products,?* makes this especially unlikely, 





"The difficulty is potentially aggravated by the fact that the index of 
“prices the farmer pays,” from which parity is computed, is weighted slightly 
over 30% by the prices of agricultural products themselves. Hence a rise in 
agricultural prices will itself raise “parity” and hence the “floor” for setting 
agricultural ceilings, although not to as great an extent. On the other hand, the 
prices the farmer pays for the agricultural products he buys are not likely to rise 
by the full extent of the rise in prices paid the farmer, since, except for feedstuffs, 
the farmer buys most of these goods in a form in which the price of the raw - 
agricultural produce represents only a part of the cost. If, as in the past, retail 
prices lag behind wholesale prices and do not rise by the full extent to which 
the latter rise, the tendency for spiralling of the “floors” for maximum agricul- 
tural prices will be moderated. Substantial rises in industrial prices and industrial 
products at wholesale may cause much more moderate advances in the prices of 
the industrial products the farmer buys. 

*The weighting is so arranged that if the price of any component rises in 
relation to others, its weight in the index increases. The weights of both food 
and clothing, especially the latter, would hence be even greater now. Other 
1935-39 weights were: rent, 18.1%; fuel, electricity and ice, 6.4%; house fur- 
nishings, 4.2%; miscellaneous, 26.9%. Survey oF CurRRENT Business (Dept. 
Comm., June, 1941). 

“The index of farm prices rose by 43% from February, 1941 to February, 
1942, and by 7.5% between December, 1941, and February, 1942. 
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since ample scope exists at present for advances in farm prices to 
set off a round of wage advances. Rising farm prices would thus 
upset the system of ceilings now holding down the industrial price 
structure, which in turn would raise “parity,” and the spiral would 
be under way. 

What chance is there that the agricultural supply-demand situa- 
tion may itself accomplish what the standards of the Act preclude 
being done by administrative price orders? Will total war remove 
the “superabundance” of agricultural output which we have known 
in the recent years of peace? 

At first glance it would appear unlikely. Our potential agricultu- 
ral production is tremendous, and the demands of war are concen- 
trated much more on industrial production than upon foodstuffs. 
The major expansion of national output must come from, the indus- 
trial sectors, and from them the greatest ‘proportion of output must 
be diverted from consumption to arms. Although some resources 
may have to be diverted from agricultural production, a much larger 
portion of agricultural than industrial output will be available to 
satisfy consumer demands. Hence the pressures’ engendered by the 
war will impinge much more severly upon the industrial price struc- 
ture than upon agricultural prices. In the absence of price control, 
industrial prices would rise much more than farm prices, and “parity” 
would be reached only by a few highly exceptional farm products. 

But the imposition of legislative restraint upon industrial prices 
alters this situation fundamentally. The purchasing power otherwise 
absorbed in bidding up industrial prices will remain free to be spent 
in non-industrial markets. Even moderate price restraint of indus- 
trial prices will make widespread rationing of industrial goods in- 
evitable, further freeing income for purchase of food and clothing, 
the most important of the “free” lines of expenditure. The demands 
for agricultural products will therefore grow progressively as “total 
war” develops, and agricultural prices will rise relative to the re- 
strained industrial prices until 110% of parity is reached. Any con- 
tinuing restriction upon agricultural production, or movement of 
labor from the farms to the armed forces or arms production, will 
merely reénforce this inevitable development. The rise in food and 
clothing prices will raise the cost of, living seriously. Unless indus- 
trial labor can be made to accept substantial reductions in their real 
wages, the Price Administrator, following the standards of the 
EPCA, will be forced to raise industrial ceilings, and the spiral will 
proceed. 
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(4) Power to Buy, Sell and Subsidize. Despite strong opposi- 
tion, authority for OPA to buy and sell commodities and.to pay sub- 
sidies to domestic producers was incorporated in the Act. Section 2 
reads, in part: 

Whenever the Administrator determines that the maximum 
necessary production of any commodity is not being obtained or 
may not be obtained during, the ensuing year, he may, on behalf 
of the United States, without regard to the provisions of law 
requiring competitive bidding, buy or sell at public or private sale, 
or store for use, such commodity in such quantities and in such 
manner and upon such terms and conditions as he determines to 
be necessary to obtain the maximum necessary production thereof 
or otherwise to supply the demand therefor, or make subsidy 
payments to domestic producers of such commodity in such 
amounts and in such manner and upon such terms and conditions 
as he determines to be necessary to obtain the maximum necessary 
production thereof... . 

Such powers have been important aids to price stabilization in 
other countries, and, could they be fully and vigorously employed 
under the EPCA, would go far to ease the confinements of the in- 
dustrial and agricultural standards. Their general effect is to insu- 
late the price structure, in whole or in part, from rising costs of 
supply. By their use the necessity of fixing a flat ceiling price high 
enough to make profitable the supply of high-cost or “marginal” in- 
crements of supply can, be escaped. Arrangements can be made for 
added production by specially constructed facilities, the government 
standing any loss entailed by selling the output at ceiling prices. Ris- 
ing import costs can be prevented from upsetting domestic prices. 
Another use of the power would be to sell commodities to stop specu- 
lative price advances. 

Unfortunately, very serious limitations were placed upon the 
scope of these powers and the manner in which they may be exer- 
cised. Certain of these are explicitly set forth: (1) “strategic” and 
“critical” materials, as heretofore or hereafter defined by the Presi- — 
dent (e.g., scarce metals, rubber) can be purchased and sold only by 
corporations organized pursuant to Section 5d of the Reconstruction 
Finance Corporation Act (Metals Reserve Corporation, Defense 
Plant Corporation, etc.) and upon the determination of the Federal 
Loan Administrator ; (2) imported materials of which there is some 
domestic production can be bought and sold only if, in the judgment 
of the Administrator, “the domestic production is insufficient tc 
satisfy the demand therefor ;” (3) full tariff rates must be paid on 
all imported commodities ; (4) agricultural products purchased under 
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this authority shall not be sold or disposed of contrary to the provi- 
sions of the Agricultural Adjustment Act of 1938; and (5) “no 
agricultural commodity shall be sold within the United States pur- 
suant to the provisions of this section by any governmental agency 
at a price below the limitations imposed by Section 3(a) of this 
A= 

A possible administrative difficulty is created by the proviso that 
the buying and selling of “critical” or “strategic” commodities is left 
in the hands of the Federal Loan Administrator. The Price Ad- 
ministrator is authorized to “make recommendations” with respect 
thereto, and Section 2e provides that the federal loan agencies shall 
not sell any commodity above any maximum price established by 
OPA. Close and sympathetic inter-agency cooperation will be neces- 
sary, however, to make effective use of the powers. Whether full 
cooperation will develop remains to be seen. The federal loan agen- 
cies may, for example, be more interested in preserving their funds 
unimpaired, or in operating on a “sound business basis,” than in 
preserving price stability.*® 

Presumably the Administrator can exercise wide discretion in 
buying and selling other industrial products either in this: country or 
abroad for resale domestically, since, “to satisfy the demand” can be 
interpreted as meaning “to satisfy demand at the ceiling price.” 
Presumably too, the restriction regarding tariffs would be satisfied by 
the payment of the customs, and would not require the resale of the 
imported product at a price above the import price by the amount of 
the tariff. 

A somewhat more serious limitation is that OPA is not em- 
powered to use the “pooling” system by which a part of the high 
profits of very low-cost producers could be used to defray the differ- 
ence between a ceiling price based on “average” cost and the costs of 
high cost producers. Great Britain has used this device to good 
effect in iron and steel, coal and timber. Its use would be one way 
to circumvent the requirement that only maximum prices of “general 
applicability and effect” may be established. The pooling arrange- 





* Price Control Act, §2 e, f. 

* Before the Act was passed, OPA had serious difficulty persuading the 
Federal Loan Administrator of his authority to sell commodities at a loss. The 
Act makes this authority explicit, but does not require the Loan Administrator to 
exercise it. See Senate Hearings, 77d Cong., 2d Sess. (1942) 106-115. Mr. Hender- 
son, in a final answer to Senator Taft, who repeatedly pointed out that the Loan 
Administrator already possessed ample power to sell commodities at a loss, said, 
“Well, the next time we have one of these conferences [with Jesse Jones] I may 
ask you to go as my counsel.” 
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ment has the further advantage of reducing the inflationary budget 
deficit, since by it the industry provides its own subsidy. It appears, 
unfortunately, that OPA will have to set ceilings well above the 
“average” for an industry, and can subsidize only the “abnormally” 
high cost producers. 

The limits on OPA’s power to buy, sell and subsidize to prevent 
the rise of agricultural prices and the prices of articles into which 
farm products are converted are still more serious. In the first place, 
any action requires the approval of the Secretary of Agriculture. 
Secondly, neither the Price Administrator nor any other government 
agency can sell any agricultural commodity, “pursuant to the provi- 
sions of this section,”** below. the highest “floor” established for the 
setting of maximum agricultural prices. This presumably applies to 
both imported and domestic supplies. Thirdly, the administrator can 
not pay the producers a price satisfying the conditions of the Act and 
sell the product to processors at lower prices. Fourthly, prices of 
processed agricultural products kept down by subsidy of processing 
could not be enforced by maximum price orders because of the limita- 
tion of Section 3c: “No maximum price shall be established or 
maintained for any commodity processed or manufactured in whole 
or substantial part from any agricultural commodity below a price 
which will reflect to producers of such agricultural commodity a price 
for such agricultural commodity equal to the highest price therefor 
specified in subsection (a).” 

The major value of a subsidy program in total war is to prevent 
the ‘cost of living. from rising even though’ higher prices have to be 
paid to producers. Food is the most important element in the cost 
of living, especially in wartime. The British Government, has found 
it advisable to subsidize foodstuffs at a rate of over $400 million per 
year to keep the cost of living from, rising., So far as agricultural 
prices are concerned, OPA’s powers to buy, sell and subsidize to 
keep down the cost ofi living is a dead letter until the prices of agri- 
cultural products (and the commodities made therefrom) rise above 
the very high levels incorporated in the agricultural standards of sec- 
tion 3.78 





*i.e., presumably, pursuant to the buying and selling powers. 

*The Act is ambiguous as to the power of other Federal agencies to sell 
agricultural products which they possess or may possess as a result of programs 
not related to the Price Control Act. In section 2f the saving words “pursuant 
to the provisions of this section” appear to permit the Commodity Credit Cor- 
poration, for example, to sell the large stocks of products purchased either out- 
right or on defaulted loans at prices below the “ceiling” levels; and the Secretary 
of Agriculture has so interpreted his powers. But section 3 reads: “No provision 
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(5) Control of Speculation and Hoarding. Section 2d of the 
Act empowers the Administrator, if such action is deemed necessary 
and proper in order to effectuate the purposes of the Act, to “regulate 
or prohibit speculative or manipulative practices (including practices 
relating to changes in form or quality) or hoarding in connection with 
any commodity ...” The Administrator may also “freeze” prices 
provisionally at the level prevailing during the previous five days, for 
a‘period up to sixty days, without formal investigation or consulta- 
tion with industry and without setting forth the considerations upon 
which action was taken.*® These powers should be invaluable in 
maintaining control over temporary supply and demand conditions, 
in preventing abnormal accumulations of inventories, and in enforc- 
ing price orders. On the industrial side these powers appear to be 
reasonably untrammelled. The only conflicting provision, that of 
Section 2h, that: “The powers granted in this section shall not be 
used or made to operate to compel changes in the business practices, 
cost practices, or methods . . . except to prevent circumvention or 
evasion of any regulation, order, price schedule, or requirement under 
this Act,” although at first glance potentially hampering, should not 
seriously interfere. Any requirement or prohibition relating to 
speculation, manipulation and hoarding which would compel changes 
in business practices could, it would appear, be defended on the 
ground that they were necessary to insure compliance with an order 





of this Act or of any existing law shall be construed to authorize any action 
contrary to the provisions and purposes of this section,” and section 305 states: 
“No provision of law in force on the date of enactment of this Act shall be 
construed to authorize any action inconsistent with the provisions and purposes 
of this Act.” The proper interpretation would appear to turn on the meaning 
of the “purposes” of section 3 and of the Act as a whole. Was section 3 written 
to bring the prices of agricultural products up to its “floor” levels, or simply to 
preclude the Administrator from keeping them below those levels by maximum 
price orders or buying and selling? In order to answer this question, 
one would logically have to refer to the purposes of the Act as a whole, 
set forth in section la. With respect to agricultural prices, it is there stated: 
“the purposes of this Act are . . . to stablize agricultural prices in the 
manner provided in section 3. . . .” These words permit an interpretation 
according to which agricultural prices, as distinct from others, are to be raised 
and “stabilized” at the agricultural ceiling levels. Such an interpretation would 
conflict, however, with the obvious general purposes of the Act which, both from 
the vast bulk of testimony and discussion connected with its passage, and the 
words and content of the Act itself, is to prevent prices from rising. Although 
representatives of the “farm bloc” have heatedly protested the sale of stocks by 
the Commodity Credit Corporation at less than ceiling levels since the passage of 
the Act, it would appear that inasmuch as these products had not been purchased 
by OPA, nor “pursuant” to the provisions of the Act, the complainant’s position 
was legally unsound. A bill is now before Congress which would expressly forbid 
sale of commodities by the Commodity Credit Corporation below “parity” levels. 


* Price Control Act, §2a. 
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issued in pursuance of the purposes of the Act, one of which is “to 
eliminate and prevent profiteering, hoarding, manipulation, specula- 
tion, and other disruptive practices resulting! from abnormal market 
conditions or scarcities caused by or contributing to the national 
emergency.’””®° 

With regard to agricultural products, the Secretary of Agriculture 
must give prior approval to any temporary price “freezing” order, 
and no action to suppress manipulation, hoarding or speculation can 
be taken without his prior approval, except to enforce compliance with 
an order or regulation already approved by him.*! Even if the Secre- 
tary should cooperate fully with the Price Administrator so as to 
mend this dangerous division of authority, the delays involved might 
in some instances seriously impair the power. In freezing prices, 
checking speculation, and curbing hoarding, speed is often all-impor- 
tant. 

(6) Power to Ration. Rationing is one of the strongest weapons 
in the armory of price control. It can aid in the prevention of hoard- 
ing, not only at the consumer level but (since rationing consumers 
necessarily implies the supervision of: the supplies of a good) back 
through the stages of distribution as well. It can greatly aid in en- 
forcement of price ceilings, since supplies of rationed articles can be 
withheld from any dealer who violates a price order relating to a 
rationed article. Above all, rationing can provide the definitive solu- 
tion for the fundamental dilemma of price administration—that at 
ceiling prices demand exceeds supply, so that unless prices rise the 
distribution of the supplies is chaotic.*? 

The Act does not itself authorize rationing, but Section 201b 
gives the President power to transfer to the OPA any of the powers 
and functions relating to priorities or rationing conferred by law upon 
any other department or agency of the government with respect to 
any commodity. There are no restrictions in the Act itself regarding 
the scope of rationing or the manner in which it shall be done. 
Since the powers themselves are not conferred by the Act, the re- 
quirement that the Secretary of Agriculture approve OPA action 





* Id. §1a. 

"Id. §3e. 

* Although rationing does not entirely remove the upward pressure upon 
prices from the demand side (since consumers may be more than willing to exceed 
their rations at ceiling prices, or pay higher than ceiling prices for extra supplies) 
it controls the demand of the law-abiding and immensely increases consumer 
resistance to the charging of illegal prices. Experience shows that consumers 
become outraged if they are charged unsanctioned prices for their rations. Ration- 
ing also provides machinery by which evasions can be checked, in the form of 
ration cards, sales records, etc. 
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affecting agricultural products would appear not to extend to ration- 
ing. 

The Chairman of the War Production Board on January 27, 1942 
conferred upon OPA the authority to exercise the rationing powers 
already conferred on the President by Congress,®* and previously 
delegated by the President to the War Production Board.** OPA’s 
rationing powers extend to the sale of products by any person who 
sells at retail, and the sale of products, other than by retailers, to an 
ultimate consumer, i.e., one who acquires the product for the satis- 
faction of personal needs. OPA may. also regulate or prohibit the 
sale or transfer of products to any retailer, wholesaler or other sup- 
plier who has acted in violation of any rationing regulation or order 
issued by, OPA.* 

While neither the Act nor the grant of rationing authority ex- 
pressly permits OPA to take action under the rationing powers 
against an offender of a maximum price order, it would’ appear that 
he could be prohibited from selling a rationed good if he exceeded the 
established maximum price. Alternatively, OPA could simply with- 
hold supplies froma price offender. OPA wilt have only to secure 
the cooperation of the WPB to bring this power to bear also upon 
manufacturers and others dealing in goods not rationed at the con- 
sumer level.3¢ The rationing authority should prove, as it has in 
other countries, an extremely effective supplement to other price- 
enforcement measures. Above all, rationing can prevent prices from 
being “pulled up” by the force of unsatisfied demands. The force 
of this power will increase as the range of rationed goods expands, as 
it inevitably will under conditions of total war. 

(7) Power to License Sellers. The licensing power has been an 
invaluable aid in enforcing price legislation in other countries and 





*°54 Srar. 676 (1940) §2a as amended by 55 Srar. 236 (1941). 

* Executive Order No. 9024 of Jan. 16, 1942 and No. 9040 of January 24, 
1942. 

* New York Times, January 27, 1942. 

* The power to withdraw priority ratings was the major means of enforce- 
ment of price control in the U. S. during World War I, and was used by OPA, 
with the cooperation of OPM, SPAB and WPB, to help enforce price ceilings 
before statutory powers were granted. On October 9, 1941, for example, OPA 
forced one of the country’s largest scrap steel dealers to refund to buyers sub- 
stantial amounts charged above ceiling levels during the previous six weeks, and 
to agree to abide by the scrap price schedule thereafter. The sanctions actually 
threatened were not disclosed, but one of the most powerful at hand was to deny 
the dealer consideration under the iron and steel priority system (New York Times, 
October 10, 1941). The present Price Administrator is in a particularly strong 
position, since he is also a member of WPB, being Director of its Civilian Supply 
Division which administers allocations of materials to civilian industries. Anyone 
violating a price order may find his materials cut off forthwith. 
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was used extensively in this country in the last war.37 The fear of 
losing his license to do business weighs heavily on the seller tempted 
to evade a regulation, and the sanction can be applied quickly, in- 
expensively, and free of the onus of criminal prosecution. 

The Price Control Act authorizes the Administrator to impose 
licensing upon all classes of sellers covered by the Act, except farm- 
ers and fishermen. It may be imposed, however, only on those deal- 
ing in commodities actually subject to a regulation or order under 
the Act. The terms of a license may not require or prohibit any- 
thing which could not be prescribed under the other provisions of 
the Act, and no person can be denied a license unless he has already 
had his license suspended for violation. Suspension may be for any 
period up to 12 months and may prohibit the sald by the licensee of 
any or all commodities with respect to which a regulation, or order 
under the Act is in force, even though he may have offended against 
only one regulation or order. In the original bill, as drafted by OPA 
and submitted to the House Committee, the Administrator was given 
power himself to suspend a license, after warning notice, opportunity 
for hearing and evidence of a second, offense; but the final Act re- 
quires the Administrator, after similar initial procedure, to petition a 
court for revocation. The court will determine whether the license 
shall be revoked, to what extent, and for how long. Appeal may be 
carried by either party to the Emergency Court of Appeals provided 
by the Act. 

Although speed of action, so important in enforcing price control 
legislation, is sacrificed by these procedural requirements, the licens- 
ing provision should nevertheless be reasonably effective. The pos- 
sibility of enforcing regulations without criminal prosecution remains, 
and the potential offender’s fear that the withdrawal of his license 
may ruin his business should be only slightly abated by the delay and 
the requirement that OPA prove violation before the court.3* 





“For an able summary of U. S. and foreign experience with licensing in 
connection with price regulation, and its peculiar values in enforcement, see 
OPA’s memorandum appearing in Senate Hearings, pp. 181-89. 

*In most other respects the Act speeds enforcement and places considerable 
burden upon the defendant. For example, the Administrator may bring action, 
including action to secure an injunction, in any appropriate court, but a com- 
plainant against a regulation must seek redress first from the Administrator and 
can appeal only to the specially constituted Emergency Court of Appeals, before 
whom he must establish “that the regulation, order or price schedule is not in 
accordance with law, or is arbitrary or capricious.” Thirty days must elapse 
before a judgment of this court adverse to OPA becomes effective, and if within 
that time a writ of certiorari is filed with the Supreme Court, the judgment shall 
not take effect until the Supreme Court shall have disposed of the case. Price 
Control Act, §§204a, b; 20S5a, c. 
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III—Conc.usions 


The weakness of the Emergency Price Control Act lies in its im- 
potence to control certain of the more fundamental economic forces 
unleashed by total war. On the technical “legal” side it appears 
quite satisfactory; OPA can act quickly and, with diligence (and 
reasonable cooperation from the courts), should be able to administer 
it successfully. Its powers to control speculation, manipulation and 
hoarding, and, in general, all “surface” phenomena which lead to 
price inflation, also appear reasonably adequate as applied to raw 
material and civilian industries—though not to arms contractors and 
agriculture. 

It is with respect to “costs” that the Act is fatally weak—costs of 
living and costs of enterprise. This weakness prevents rigid suppres- 
sion of the “spiral,” and the agricultural price-fixing standards will 
encourage it. Inability to prevent farm prices'from rising substan- 
tially will alone prevent stabilization of living costs, and inability to 
curb wage increases means that higher costs of living will be reflected 
in the costs of enterprise. The powers to insulate prices from these 
rising costs by price differentiation, “pooling,” buying and selling, 
and subsidizing are, though helpful, inadequate, so that in accordance 
with the standards of the Act’ both industrial and agricultural price 
schedules will gradually have to be adjusted upward. 

Two factors should make the upward, spiral a slow one and avert 
anything approaching “galloping inflation.” First, the temporal 
“rigidity” of an administered price structure, combined with such 
powers of cost-insulation as OPA! can bring to bear, will slow price 
advances and set up strong resistance to upward wage movements. 
Second, and most important, the spiralling tendencies operating from 
the demand side can be curbed by wide extension of consumer ration- 
ing. It is primarily upon the vigorous exercise of the rationing power 
that OPA’s success in enforcing its price orders and keeping the 
upward movement of prices at a leisurely pace will ultimately depend. 

















PUBLIC REPRESENTATION IN PRIVATE LITIGATION 
INVOLVING ADMINISTRATIVE RULES 


Jacos H. BeuscHER 


The tremendous grist of delegated legislation which administra- 
tive agencies are grinding out may not yet be law school law, but it 
has definitely become law in the average law office.1 Although ad- 
ministrative legislation has been with us from the earliest years of 
our federal union,” it has in the last fifty years touched more and 
more sensitive economic nerve centers with a corresponding increase 
in the violence of reactions to, and usually against it* The purpose 
here is to discuss the need for procedural devices by which to avoid 
decision of vital issues upon inadequate information and without fair 
representation of the public interest, and to suggest several devices 
to meet that need. 

While the procedural devices discussed’ at the end of this article 
may be equally applicable to administrative adjudication,* the focus 
here is on the problem of collateral attack upon administrative legis- 
lation,® a relatively unexplored though fertile field. The cases here 
collected are limited to those involving administrative legislation which 





* Carr, ENGLISH ADMINISTRATIVE Law (1940) 21, “The new laws were not 
lawyer’s laws; lawyers did not study them.” 

*The best summary of the earlier legislation will be found in Comer, Lects- 
LATIVE FuNCTIONS OF NATIONAL ADMINISTRATIVE AUTHORITIES (1927). See also 
Final Report of Attorney General’s Committee on Administrative Procedure 
(1941) pp. 7 et seq. 

*A recent English writer characterized the work of these administrative legis- 
latures as “an ever-increasing coil of legislation, direct and indirect, winding itself 
round the citizen.” Carr, ENGLISH ADMINISTRATIVE LAW (1940) p. 127. 

“For example, the statute requiring notice to and permitting intervention by 
the administrative agency, discussed in a subsequent part of this article, should be 
applicable alike to legislative rules and adjudicative orders, or even to the “com- 
mon law” of the administrative agency laid down in its opinions, as distinguished 
from the orders themselves. 

*The best analyses of the distinction between administrative legislation and 
administrative adjudication will be found in Comer, LecIsLaTIvE FUNCTION OF 
NATIONAL ADMINISTRATIVE AUTHORITIES (1927) Pp. 26 et seq. 

See also Fuchs, Procedure in Administrative Rule-Making (1938) 52 Harv. 
L. Rev. 259, 264; Handler, Unfair Competition (1936) 21 Iowa L. Rev. 175, 259. 
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is backed by actual legal sanction,® as distinguished from mere sug- 
gested standards or administrative interpretations.’ 


BASES AND ForMS OF COLLATERAL ATTACK 


Because of the variety of forms which an attack upon an admin- 
istrative rule may assume, the fact that an attack is being made must 
in many cases entirely escape the notice of the administrative agency. 
As a result important administrative legislation frequently falls under 
the judicial axe, without the knowledge, much less the intervention of 
the administrative agency which created it. In support of this thesis 
there will be summarized (1) the forms which attacks upon admin- 
istrative legislation are likely to assume, (2) a miscellaneous collec- 
tion of the kinds of cases in which such attacks have been made, and 
(3) a special reference to some of the/leading instances where suc- 
cessful collateral attacks may well have ruined administrative policies 
and plans because of the lack of administrative representation. 

Undue delegation of legislative power is frequently the basis for 





*The modern trend is to apply to administrative rules, as well as to enact- 
ment of the legislature, the doctrine that a violation is negligence per se., Hamp- 
ton Co. v. United States, 276 U.S. 394, 409 (1928); Maryland Casualty Co. v. 
United States, 251 U.S. 342, 349 (1919); Belden v. Chase, 150 U.S. 674 (1893); 
Homin v. Cleveland & Whitehill Corp., 256 App. Div. 187, 9 N.Y.S. (2d) 454 
(2d Dep’t 1939) ; Inman v. Sandvig, 170 Wash. 112, 15 P. (2d) 696 (1932) ; Water- 
man v. Heinemann Bros. Co., 229 Wis. 209, 282 N.W. 29 (1938). See Bunce v. 
Grand & Sixth Bldg. Inc., 206 Wis. 100, 103, 238 N.W. 867, 868 (1931). Cf. Bent 
v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934). There are, however, dissents to the 
effect that such rules are not laws of the United States under the Federal Court 
Removal Act, Beck v. Johnson, 169 Fed. 154 (W. D. Kan. 1909) (marine in- 
spection rules). See also; Maner v. Dykes. 183, Ga. 118, 187 S.E. 699 (1936); or 
that they are not entitled to any greater respect than mere municipal ordinances, 
Weimer v. Westmoreland Water Co., 127 Pa. Sup. 201, 193 Atl. 665 (1937) (state 
industrial commission rules). And see Parkinson, Functions of Administration in 
Labor Law (1930) 20 Am. L. Rev. 143; Lee, Legislative and Interpretive Regula- 
tions (1940) 29 Geo. L. J. 1. 

* Note that Treasury interpretations and the like will almost always come up 
in litigation in which the agency is a party. Note further that some courts have 
treated suggested standards as “merely the opinions of their compilers”, and have 
excluded evidence of them in negligence cases; Miss. Power & L. Co. v. Whites- 
carver, 68 F. (2d) 928 (C.C.A. 5th, 1934); City of Dothan v. Hardy, 237 Ala. 
603, 188 So. 264 (1939). 

* As to bases for attack on administrative rules generally, see Note, (1940) 
40 Cor. L. Rev. 252, 261. 

The rule that “regulations promulgated under legislative authority by a state 
board must be attacked directly before the promulgating agency” does not apply 
to attacks upon the constitutionality of the legislation, or to problems of wtra 
vires or construction of the rules, but only to policy arguments that the rules are 
unreasonable or oppressive. See Petersen Baking Co. v. Bryan, 290 U.S. 570, 575, 
(1934) ; Red. C. Oil Co. v. N. Carolina, 222 U.S. 380, 394 (1912). 

An extension of this rule to all cases of collateral attack is improbable and 
would be of doubtful value. Other devices seem more effective and just. 

















May] PUBLIC REPRESENTATION 357 
invalidation of administrative legislation.? Technically the attack is 
directed at the basic statute under which the agency operated when 
it promulgated the rules, but this is of no practical importance, since 
the effect of a successful attack is to invalidate the rules. The parti- 
cular agency may have aj great deal of information available which 
would enlighten the court about the nature of the regulatory job and 
the necessity: of a broad delegation of rule-making power to success- 
ful regulation. Admittedly these matters have definite bearing upon 
the question of delegation of power and yet! in practice courts have 
been permitted to decide the delegation issue as if it were simply a 
matter of mechanically applying a standardized technique to a rou- 
tine situation. 

Other constitutional grounds of attack on administrative legisla- 
tion are denial of due process of law, denial of equal protection of 
the laws, and violation of the commerce clause.’ The latitude of 
these issues suggests the need for a thorough combing of all of the 
facts surrounding the rule and its operation. The administrators 
may have much to offer to judges deciding such questions, but may 
not be given an opportunity to do so. 

More common than ‘these constitutional arguments is the claim 
that the rule is ultra vires the basic statute under which the adminis- 
trators operated in passing it.1 The rule is tested by the basic sta- 
tute instead of the constitution, but here again factual background 
including experience with administrative problems has definite bear- 
ing and again the administrative agency should somehow be given an 
opportunity to present this information.!? 

Another method, of attack upon administrative legislation is per- 
haps not really an “attack” at all. Both parties to private litigation 
concede the “validity” of an administrative rule, but one side or the 
other argues for a construction of the rule which, if adopted, may re- 
strict the future regulatory work of the administrative agency or the 
efficacy of the rule. Even granting that the court should not ask the 
administrative agency what it meant by its rule as applied to the 





°In addition to cases labeled “delegation” in notes 15 to 34 infra, see I.C.C. 
v. Ill. Central R.R., 215 U.S. 452 (1910). For a long and complete note on dele- 
gation of power generally, see 79 L. Ed. 474 (1935). 

* See Note, (1940) 40 Cov. L. Rev. 252, 261 and cases in notes 15 to 34 infra. 

™ See notes 15 to 34 infra. 

™In State ex rel. Attorney General v. Fasekas, 233 Wis. 356, 361, 269 N.W. 
700, 703 (1936), “. . . the codes prescribed must have some reasonable relation to 
unfair methods of competition and unfair trade practices in business. . . . No 
doubt the purpose of the legislature in prescribing that the order of the governor 
establishing a Code could be reviewed only in the manner prescribed was to insure 
the bringing before the court the record upon which the governor acted.” 
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specific case before the court, nevertheless, the agency should have 
an opportunity to present facts about the legislative history of the 
rule and about the problem which the rule was intended to solve.’* 


Attacks of the kinds just described have been made in many types 
of private litigation including tort, contract, equity and statutory 
claim cases. Some illustrative cases, in which there was no formal or 
informal participation by the administrative rule-maker, are grouped 
in ensuing footnotes according to the nature of the case." 


Administrative rules have frequently been called into question in 
personal injury litigation.> In Anderson v. Kraft*® the plaintiff's 
automobile speeding down the highway, crashed into a truck parked 
on the side of the road. The truck driver had failed to comply with 
a Public Service Commission rule requiring the placing of flares at 
specified distances in front of and behind, the truck. In such cases 
the validity or construction of the rule may be drawn into question, 
though frequently the validity and applicability of the rule is assumed 
and) the issue raised is whether or not the violation of the rule con- 
stitutes negligence per se." Also, in the personal injury field, there 
are many cases brought by consignor against consignee involving 
claimed violations of the Interstate Commerce Commission’s rules for 





* For cases, see notes 15 to 34, infra. 

* The listing in the following footnotes exciudes criminal cases and any other 
cases in which the promulgating agency, some other agency of the state or the 
state itself, was a party. The listing by no means purports to be complete. But 
because the digests and other indices are so inadequately arranged from the point 
of view of one attempting to get at administrative law as a whole, the cases gath- 
ered here may serve as a helpful start for anyone interested in the problem of 
collateral attack upon administrative legislation. 

* Rule invalid; unconstitutional delegation: Goodlove v. Logan, 217 Iowa 98, 
251 N.W. 39 (1933). 

Rule sustained against delegation attack: Maner v. Dykes, 55 Ga. App. 436, 
190 S.E. 189 (1937); Matz v. J. L. Curtis Cartage Co., 132 Ohio St. 271, 7 NE. 
(2d) 221 (1937). 

Rule sustained against ultra vires attack: Maner v. Dykes, supra; See also 
Wodehouse v. Levy, [1940] 4 All E. R. 14 (street lighting act temporarily sus- 
pended by order promulgated only few hours before accident on September 1, 
1939) ; Greenwood v. Central Service Co. Ltd, [1940] 3 All E. R. 389; Lyons v. 
Stephney Borough Council [1940] 4 All E. R. 463 (Plaintiff walked into sand bin 
during blackout. Held: failure to paint bin white not negligent because accident 
occurred only 15 days after out-break of war.) ; cf. Fox v. Newcastle-upon-Tyne 
City Council, [1941] 2 All E.R. 563 (Bicycilist ran into rair raid shelter built after 
black out order of 1939. Held: No statutory or common law duty to light or 
paint shelter.). 

Rule Construed: Brownlee v. Charleston Motor Express Co., 189 S. Car. 204, 
200 S.E. 819 (1939). 

129 S.W. (2d) 85 (St. Louis Ct. of App. 1939). 

™ Hyde v. Conn Co., 122 Conn. 236, 188 Atl. 266 (1936); Penn R.R. v. Moses, 
42 Ohio App. 220 182 N.E. 40 (1931). See also Lancaster & Wright Rec’r v. Allen 
Admin’x 110 Tex. 213 217 S.W. 1032 (1920). 
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the shipping, of explosives and other materials.1® There are several 
cases where a tenant or employee of; a tenant has sued a lessor for 
failure to comply with a commission’s safety rules.‘° A great num- 
ber of cases involving marine collisions have raised problems of the 
validity or construction of the rules adopted by that interesting body 
known as the Board of Supervising Steamboat Inspectors made up 
of seven supervising inspectors who during the greater part of the 
year preside over their respective districts and then come to Wash- 
ington in January to make rules governing the navigation of inland 
and oceangoing vessels.2” This Board seems to have been established 
as early as 1852 and legislation adopted by the Board has been be- 
fore the courts innumerable times since.*4_ A similar situation with 





* Rule invalid; ultra vires: W. A. Hover & Co. v. Denver & R. G. W. P. Co., 
17 F. (2d) 881 (C.C.A. 8th, 1927) (alternative grounds: no proximate cause). 

Rule construed: Lehigh Valley R.R. v. State of Russia, 21 F. (2d) 396 
(C.C.A. 2d 1927) Cert. denied, 275 U.S. 571 (1927) (carrier can be held liable on 
common law theory even if no violation of I. C. C. regulation) ; cf. Atiesselskabet 
Ingrid v. Central R.R. of N.J., 216 Fed. 72 (C.C.A. 2d, 1914). Cert. denied, 238 
US. 615 (1915) (I. C. C. rules re explosives sole measure of railroad’s liability 
while in interstate commerce) ; Davies v. A. F. Gossett & Sons, 30 Ga. App. 576, 
185 S.E. 553 (1923), aff'd, 158 Ga. 886, 124 S.E. 529 (1924) (I.C.C. regulation 
not designed to protect shipper or railway) ; Huckelberry v. Mo. Pac. R.R., 324 
Mo. 1025, 26 S.W. (2d) 980 (1930) (ignorance of rule no defense; substitution of 
alleged “equally effective” safeguards inadequate); Republic of France v. Lehigh 
Valley R.R., 97 N.J.L. 474, 117 Atl. 598 (1922) (1.C.C. regulation not sole measure 
of liability) ; Howell v. Lehigh Valley R.R., 94 N.J.L. 43, 109 Atl. 309 (1920) 
cert. denied, 253 U.S. 482 (1920) (I.C.C. explosive regulation not sole measure of 
liability). 

* Rule Construed: Bevan v. Century Realty Co., 64 Ohio App. 58, 27 N.E. 
(2d) 777, appeal dismissed, 136 Ohio St. 549, 27 N.E. (2d) 148 (1940); cf. Kasmir 
v. Euclid Co., 32 Ohio L. Rep. 261 (1929); Beauvas v. Springfield Institute of 
Savings, 303 Mass. 136, 20 N.E. (2d) 957 (1939); Gerber v. Search Realty Co., 
259 App. Div. -667, 20 N.Y.S. (2d) 263 (1st Dep’t 1940); Homin v. Cleveland & 
Whitehill Corp., 256 App. Div. 187, 9 N.Y.S. (2d) 454 (2nd Dep’t 1939). 

* “The bulk of the rule-making power is vested by statute not in the Bureau, 
not in the Director, not in the Secretary of Commerce, but in the Board of Super- 
vising Inspectors, which is made up of the seven supervising inspectors who 
preside over the seven districts and direct the work of the local inspectors.”— 
Pt. 10 of Sen. Doc. 186—Monograph of Atty. Gen’s Comm. on Admin. Proc. 
(Department of Commerce, Bureau of Marine Inspection and Navigation) (1940) 
p. 30. 

™ Rule sustained; delegation: The transfer No. 8, 14 F. (2d) 448 (E.D.N.Y. 
1926). 

Rule Sustained; Ultra Vires: Maryland v. Standard Oil Co., 8 F. (2d) 514 
(D.C. Md. 1925); The John D. Rockerfeller, 272 Fed. 67 (C.C.A. 4th 1921), 
cert. denied, sub. nom., Standard Oi! Co. v. The Falls City, 256 U.S. 693 (1920) ; 
La Bourgogne, 210 U.S. 95 (1908); The Grand Republic, 16 Fed. 424 (S.D. 
N.Y. 1883). 

Rule Construed: Belden v. Chase, 150 U.S. 674 (1893); The Varanger, 50 F. 
(2d) 724 (C.C.A. 4th, 1931); The William A. McKenney, 41 F. (2d) 754 (D.C. 
Mass. 1930); The Norfolk, 297 Fed. 251 (D.C. Md. 1924); The Duquesne, 262 
Fed. 1 (C.C.A. 3d, 1920); N.Y.P. & N. R.R. v. Witkins, 257 Fed. 42 (C.C.A. 4th, 
1919) ; The Anvelia, 183 Fed. 341 (N.D. Cal. 1910); The B. V. Saunders, 19 Fed. 
118 (S.D. N.Y. 1884). 
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respect to navigation rules exists in England, where the Admiralty 
and the Board of Trade by order in counsel make rules to prevent 
collisions, etc., which rules are| frequently involved in litigation.** 

Another agency of government which for many years has been 
making rules collaterally considered by the courts is the Federal Land 
Office. Its rules, especially those which concern surveying and fix- 
ing of boundaries, have been before the courts in actions’ at law to 
try title since 1849.78 

In the contract field standard fire insurance policies adopted by 
insurance commissioners in five states pursuant to general statutory 
authority, have been adjudged wholly invalid in collateral actions be- 
tween the insured and insurer, and in none of these cases did the in- 
surance commissioner formally participate.** In various other con- 
tract cases it has been contended that (1) the administrative rule was 
a part of the contract,*5 (2) because the contract was contrary to the 





*3 Encyc. Laws or Enc. 241, 264 (3d. ed. 1938): “They are to be construed 
literally (The Libra (1881), 6 P.D. 142, Jessel, M. R.; 18 M. D. 1217, ‘and as 
equivalent to an Act of Parliament, not according to the strictest and nicest inter- 
pretation of language, but according to a reasonable and business interpretation of 
them, with regard to the trade or business with which they deal’ (per Brett, M.R., 
in The Dunelm (1884) (9 P.D. 164, 171; 19 M.D. 808).” See also The Beryl 
(1884), 9 P.D. 81; 18 M.D. 1218; The Ngapoota [1897] A.C. 391; 18 M.D. 
1290. 

* Rule invalid; due process: Germania Iron Co. v. James, 89 Fed. 817 (C.C.A. 
8th, 1898) (attempt to give new rule retroactive effect thereby upsetting vested 
property rights held invalid). 

Rule invalid; Ultra Vires: U.S. v. United Verde Copper Co., 196 U.S. 207 
(1905) ; Moser v. Doffer, 111 Minn. 464, 125 N.W. 275, aff'd on Rehearing 127 
N.W. 494 (1910). 

Rule Construed: Lytile v. Arhuisa, 9 How. 327 (U.S. 1849) ; Luttier v. Denny, 
175 Ark. 846, 1 S.W. (2d) 6 (1927) ; Moserib v. Webster Lbr. Co., 163 Minn. 476, 
204 N.W. 326 (1925); Knight v. Elliott, 57 Mo. 317 (1874); Eastern Banking 
Co. v. Lovejoy, 81 Neb. 169, 115 N.W. 857 (1908); Nystrow v. Lee, 16 N.D. 
561, 114 N.W. 478 (1907); March Oil Co. v. Lee, 113 Okla. 242, 241 Pac. 804 
(1924). 

* Policy invalid; delegation: King v. Concordia Fire Ins. Co., 140 Mich. 258, 
103 N.W. 616 (1905); Anderson v. Manchester Fire Assur. Co., 59 Minn. 182, 
60 N.W. 1095 (1894) (majority upheld standard form); rev’d) on rehearing, 63 
N.W. 241 (1895); Nallery v. Horne Ins. Co., 250 Mo. 452, 157 S.W. 769 (1913); 
O’Neil v. Am. Fire Ins. Co., 166 Pa. 72, 30 Atl. 943 (1895): Dowling v. Lan- 
cashire Ins. Co., 92 Wis. 63, 65 N.W. 738 (1896). But see State ex rel. Wis. In- 
spection Bureau v. Whitman, 196 Wis. 472, 505, 220 N.W. 929, 941 (1928). 
Standard form is prescribed by Wisconsin Legislature to-day. 

Rule construed: Bolta Rubber Co. v. Lowell Trucking Corp., 304 Mass. 426, 
23 N.E. (2d) 873 (1939); Manhattan Life Ins. Co. v. Wilson Motor Co., 75 S.W. 
(2d) 721 (Tex. Civ. App. 1934). 

See Patterson, Administrative Control of Insurance Policy Forms (1925) 25 
Cor. L. Rev. 253. 

* Rule Construed: Roughton v. Knight, 219 U.S. 537, 546 (1911); Grossbier 
v. Chicago, St. P. M. & O. Ry., 173 Wis. 503, 181 N.W. 746 (1921). 
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administrative rule, it violated public policy** and (3) the enactment 
of the rule rendered performance impossible.?* 

The equity power has frequently been used collaterally to raise 
questions involving administrative rules. Many of these questions 
arise in actions involving title to land, most of which deal with rules 
of the General Land Office.*® Action to enjoin enforcement of the 
rule brought against someone other than the promulgating agency,”® 
actions to enjoin the infringement of patent rights,8° and actions to 
enjoin other torts,®! all have involved collateral attacks upon ad- 
ministrative legislation. 


In many instances rules were before courts in actions brought 
under special statutes** or to collect money for a violation of the 





* Charles H. Steffey, Inc. v. Bridges, 140 Md. 429, 117 Atl. 887 (1922). 

** White Carter Ltd. v. Carbis Bay Garage [1941] 2 All E. R. 633 (Ct. of 
App.) (names in rented advertising space painted out pursuant to Defense Regu- 
lations of 1939); but cf. Williams v. Mercer, [1940] 3 All E. R. 292 (Order pro- 
hibiting lighting of neon sign held not to “alter or amend” the sign; lessee liable 
for rent). 

* Rule invalid; ultra vires: Anchor v. Howe, 50 Fed. 366 (C. Ct. Idaho 
1892). 

Rule construed: Cosmos Co. v. Gray Eagle Co., 190 U.S. 301 (1903); Bell v. 
Apache Maid Cattle Co., 94 F. (2d) 847 (C.C.A. 9th, 1938); Leonard v. Lennox, 
181 Fed. 760 (C.C.A. 8th, 1910); Caylor v. Luzadder, 137 Ind. 319, 36 N.E. 909 
(1893). Heffner v. Harmon, 60 Okl. 153, 159 Pac. 650 (1916); see Johnson v. 
Lincoln County, 50 Mont. 253, 156 Pac. 471 (1915). 

*” Rule sustained; delegation, due process: Bule v. Beach, 155 Ind. 121, 56 
N.E. 89 (1900). 

Rule invalid; ultra vires: See Jones v. Farrell & Minersmitts, [1940] 3 All 
E. R. 608 (Order of Ministry of Supply authorized defendant to take over and 
run plaintiff’s factory); cf. Fowler & Co. v. Duncan, [1941] 2 All E. R. 577 
(Regulation as revised after Jones case, upheld.) 

Rule sustained; ultra vires: W. Texas Compress & Warehouse Co. v. Pan- 
handle & S.F. Ry., 15 S.W. (2d) 558 (Tex. Civ. App. 1929). 

Rule construed: Wiegand v. Ala. Power., 220 Ala. 620, 127 So. 206 (1930); 
Panhandle case, supra. 

* Claude Neon Lights, Inc. v. Rainbow Light, Inc., 47 F. (2d) 345 (E.D. 
N.Y. 1935). 

™ Rule sustained; due process: See Smith v. New England Aircraft, 270 Mass. 
511, 170 N.E. 385 (1930) (attempt to enjoin defendant’s flying over plaintiff’s 
land; denied because of common law of state and valid rule made by Secretary 
of Commerce) ; cf. Swetland v. Curtis Airports Corp., 55 F. (2d) 201 (C.C.A. 6th, 
1932) ; (Surface owner may enjoin nuisance in spite of regulation of Secretary of 
Commerce.) 

™ E.g.: Cases involving safe place statutes. See note 13 supra (all construction 
cases). 
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rule.23 Even in false imprisonment** and unlawful detainer* actions, 
rules have been collaterally attacked before courts. 

Finally, it is interesting to note that rules which seemingly have to 
do only with the internal organization of administrative agencies and 
with the conduct of employees of those agencies, have come before 
the courts collaterally.*° Thus a former employee of the Bureau of 
Internal Revenue was retained to represent a taxpayer. When he 
sued for his fee he was met by the defense that he had violated a 
rule of) the Bureau by taking the, case.3* 

It is evident from this summary of the kinds of cases in which 
administrative rules have been collaterally considered, that the quali- 
fications of the lawyers representing litigants in such cases may vary 
greatly, partially depending upon the nature of the litigation and the 
amount involved. 

Goodlove v. Logan,®** an ordinary automobile accident case, illus- 
trates the importance of the last point. A farmer parked his auto- 
mobile with the left wheels on the concrete highway and was in the 
process of removing his chains from the rear wheels when the de- 
fendant ran over him. His widow sued the defendant who pleaded 
and proved a rule adopted under general statutory authority by the 
Highway Commission of the state, forbidding parking on the traveled 





* (1) Actions involving breach of service or general rate rules. 

Rules sustained; delegation: Brown & Root, Inc. v. Traders & General Ins. 
Co., 135 S.W. (2d) 534 (Tex. Civ. App. 1939). 

Rule construed: Johnston v. Hartz Stones, Inc., 202 Minn. 132, 277 N.W. 414 
(1938) ; Rothschild v. American Ry. Express Co., 226 App. Div. 187, 234 N.Y5S. 
454 (4th Dep’t 1929); Daniel v. Tyrell & Garth Co., 93 S.W. (2d) 372 (Tex. Civ. 
S.E. (1936). Massaponax Sencel & B. Corp. v. Va. Elect. & P. C., 166 Va. 405, 
186 S.E. (1936). 

(2) Actions to recover fees on penalties imposed by rules. 

Rule sustained ; due process: So. Ry v. Atlanta Sand & Supply Co., 135 Ga. 07, 
68 S. E. 807 (1910). 

Rule sustained; delegation: So. Ry. v. Melton, 133 Ga. 277, 65 S.E. 665 
(1909) (also attacked on wltra vires and commerce clause grounds); Martin v. 
Witherspoon, 135 Mass. 175 (1883). 

Rule invalid; ultra vires: Zuber v. So. Ry., 9 Ga. App. 539, 71 S.E. 937 
(1911) (distinguished So. Ry. v. Melton, supra). Cf. U.S. v. Miller, 26 Fed. 95 
(S.D. N.Y. 1886) (where U.S. was a party). 

“Savanah Electric Co. v. Lowe, 27 Ga. App. 350, 108 S.E. 313 (1921) (con- 
strued Public Service Commission rule as not imposing penalty for violation, 
therefore, no basis for arrest of passenger violating rule). 

* Chester v. Basteson [1920] 1 K.B. 829 (Order prohibiting proceeding to 
eject tenant without previous consent of Minister of Munitions held ultra vires). 

* Rule construed: Boske v. Comungore, 177 U.S. 459 (1900); Arnold v. 
Bishop, 1 Fed. Cas. No. 552 (C.C. Dist. Colo. 1841); Spiegel, May, Stern Co. v. 
Waterman, 163 Atl. 105 (Me. 1932). 

™ Day v. Laguna Land & Water Co., 115 Cal. App. 221, 1 P. (2d) 448 (1931). 
* 217 Iowa 98, 251 N.W. 39 (1933). 
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portion of the highway except in cases of emergency. Plaintiff claimed 
the rule was invalid and adopted pursuant to an undue delegation of 
power. The court upheld this contention, distinguishing each of the 
rather meager and inadequate string of cases relied upon by defen- 
dant’s attorney. Thus in a mine run personal injury case there fell 
the whole legislative scheme for regulating highway safety, without 
as much as a “by your leave” to the Highway Commission. 

As already noted, standard fire policies of five states were emascu- 
lated without representation being accorded to the insurance com- 
missioners who adopted them.*® In other instances administrative 
rules have been given constructions which seem definitely contrary to 
the administrative policy and intention, all without any representa- 
tion having been accorded the administrator by the courts.” 


ATTITUDE OF BENCH AND BAR 

Before discussing procedural devices permitting administrative 
representation in private litigation it is well to note the climate of 
judge and lawyer opinion which the suggestions that follow will have 
to face and best. It is commonplace in our system of judicial re- 
view that a statute, no matter how important, no matter how fraught 
with public interest, may be declared unconstitutional in private liti- 
gation in which the public has no advocate to represent its interests. 
It is assumed that the task of measuring statute against constitution 
can be performed by the judge without the intervention of any other 
representative of the state. And the heat of partisan battle is suppose 
to precipitate out all facts material to constitutionality of the act, so 
that they can be properly weighed in decision. Under our system, 
the legislature is never asked by the courts what was its purpose in 
passing a statute or what the factual basis of enactment.*4 Formal 
intervention by the attorney general, in absence of express statute, is 
barred*? by high procedural gates; amicus curiae interventions are 





” See note 24 supra. 

“ See United States v. United Verde Copper Co., 196 U.S. 207 (1905); Claude 
Neon Lights, Inc. v. Rainbow Light, Inc., 47 Fed. (2d) 345 (E.D. N.Y. 1935). 

“Corry, Administrative Law: Interpretation of Statutes (1936) U. or Toron- 
To L. J. 286, 293-294: “In the 14th century, when the judges were members of 
the great council and framed the statutes as well as voted upon their adoption, 
they could retort to counsel who pressed a particular interpretation, ‘Do not gloss 
the statute. We know better than you for what we made it.’” And see Gray, 
NaturE AND Sources or Law (1909) 177: “In countries where the English Com- 
mon Law prevails, no references have ever been made by judicial tribunals to 
legislatures to furnish them with interpretations of statutes.” 

“See page 369 infra. See, especially United Baking Co. v. Bakery & C. W. 
Union, 257 App. Div. 501, 14 N.Y.S. (2nd) 74 (3rd Dept., 1939) (State Board of 
Mediation could not intervene in litigation between employer and union even 
though further action by board would be made illegal if employer won his case). 
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haphazard and subject to major limitations.** Thus courts still grind 
down statutes under their version of the constitution, sometimes in 
suits fogged round by the odor of collusion, unhindered by factual 
briefs and arguments of public representatives. 

In 1937 Congress provided, so far as concerns the federal courts, 
for notice to and intervention by the Attorney General in private liti- 
gation involving the constitutionality of federal statutes affecting the 
public interest ;** but state legislatures have not followed this lead. 

The profession’s profound quiescence before invalidation of sta- 
tutes in the absence of public representation leaves little hope for a 
proposal that administrative enactments be accorded fairer treatment. 
Yet frequently the administrative rule may be better grounded in 
fact and policy than the legislative enactment. A more thorough 
investigation of the problem and fuller hearing of the interests 
affected may have preceded adoption of the agency’s rule. The con- 
tinuity of administrative personnel results in a specialized knowledge 
of the problems in’ the field administered and this experiential back- 
ground finds its way into the rules adopted. Since the agency is 
perpetually in session, its knowledge and experience are easily ac- 
cessible to the courts.*® Refusal by the judiciary to use this fund 
of knowledge amounts to gross waste of resources available for de- 
cision. 

Further, administrative agencies frequently will have construed 
their own rules before they are collaterally questioned in court and are 
more likely to know of these constructions than counsel for private 
litigants. Since a consistent and long continued practical construc- 
tion is said to be binding on courts unless clearly erroneous,‘ it 
seems only reasonable to provide machinery by which such inter- 





“ See page 368 infra. 

“50 Srat. 751 (1937), 28 U.S.C. §401 (1941): “Whenever the constitutionality 
of any Act of Congress affecting the public interest is drawn in question in any 
court of the United States in any suit or proceeding to which the United States, 
or any agency thereof, or any officer or employee thereof, as such officer or em- 
ployee, is not a party, the court having jurisdiction of the suit or proceeding shall 
certify such fact to the Attorney General. In such case the court shall permit 
the United States to intervene and become a party for presentation of evidence 
(if evidence is otherwise receivable in such suit or proceeding) and argument upon 
the question of the 'constitutionality of such Act .. .” See International Ladies 
Garment Workers’ Union v. Donnelly, 304 U.S. 243 (1938). 

“Cf. Berger, Intervention by Public Agencies in Private Litigation in the 
Federal Courts (1940) 50 Yare L. J. 65, 68: “Frequently, the statutes which 
agencies administer are closely integrated structures requiring that each section be 
construed in the light of seemingly unrelated sections, and also, perhaps, in the 
light of other acts administered by the same agency.” 

“ Belden v. Chase, 150 U.S. 674 (1893) ; March Oil Co. v. Lee, 113 Okl. 242, 
241 Pac. 804 (1924). Cf. Burnet v. Chicago Portrait Co., 285 U.S. 1, 16 (1932); 
Anchor v. Howe, 50 Fed. 366 (Cir. Ct. Idaho 1892). 
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pretations will be brought to judges’ attention. There is also the 
danger that the holdings of two or more courts on a particular rule 
which haphazardly comes to their attention collaterally may be di- 
verse, causing confusion and impairing regulation.*7 For these rea- 
sons, advocacy of procedures by which to achieve administrative 
representation may be successful even though a proposal for com- 
parable devices in the field of judicial review of legislation as such 
would fail. 

ProcepuRAL Devices To Give ADMINISTRATOR REPRESENTATION 

There are various devices available to minimize the unfairness 
and inefficiency evidenced by the case illustrations just noted. 

Primary jurisdiction. The doctrine of primary jurisdiction 
exists to reserve for the administrative agency the initial decision 
of some controversies involving administrative rules. This is not 
the place to define elaborately the circumstances in which a court 
will hold that a cause involving an administrative rule must be tried 
by a commission before it can be litigated in a court.*® Much de- 
pends upon the wording of the enabling statute under which the ad- 
ministrative agency functions. The attitude of the particular court 
toward the particular agency also undoubtedly plays a part. The 
famous Abilene case*® and numerous other cases involving contro- 
versies in the solution of which the Interstate Commerce Commission 
is peculiarly expert, demonstrate the extent to which the United 
States Supreme Court has been willing to go in compelling trial 
judges to keep hands off problems within the Commission’s pro- 
vince of expertness, but in general state courts have evidenced no 
such willingness so far as state commissions are concerned. A more 
liberal application of the doctrine of primary jurisdiction in favor of 
all administrative agencies, would alleviate the problem of collateral 
attack on administrative rules, but since this would require legisla- 
tive action affecting a great number of individual statutes, a more 
effective measure would be the adoption of a single intervention 
statute of the sort to be suggested. 

Limited to direct attack. Another device by which to minimize 
the unfairness of collateral attack upon administrative rules and 
regulations is closely related to the doctrine of primary jurisdiction. 
In some states there are statutes applicable to some commissions re- 





“Carr, ENGLISH ADMINISTRATIVE TRIBUNALS (1941) 100: “To the adminis- 
trator the disadvantage of the law-courts is that judicial decisions are not uni- 
form.” 

“ See excellent note on the subject in (1938) 51 Harv. L. Rev. 1251. 

“* Texas & Pac. Ry. v. Abilene Coton Oil Co., 204 U.S. (1926). See also 
Great Northern Ry. v. Merchant’s Elev. Co., 259 U.S. 285, 295 (1922). 
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quiring that administrative rules be directly attacked before the ad- 
ministrative agency within a prescribed period of time.®° Generally 
failure to make direct attack within the prescribed period renders the 
rule proof against attack. It is extremely doubtful that courts would 
construe such statutes as actually barring a collateral attack which 
is based upon the premise that the administrative rule is wholly null 
and void, because in violation of the constitution.5! Rather the courts 
will probably say that void rules are, in effect, not rules at all and, just 
as in the case of a void judgment, collateral attack is possible. In 
addition, the policy of statutes forbidding collateral attack on rules is 
open to serious question. Making of administrative rules seldom 
receives the same publicity as the passage of a statute by the legis- 
lature.°? A person may not know that the rule affects his interests 
until he comes sharply into conflict with an enforcing officer or with 
the adversary party to a lawsuit who is relying upon the rule. Only 
then will he be aware that he was a party in interest who within 
the time specified by the statute should have petitioned the commis- 
sion in a direct attack upon the rule. 

Some of this difficulty might be alleviated by more liberal pro- 
visions as to the time within which objection may be made to a rule 
before the administrative body. 

Administrative referee. A third device worthy of consideration 
is use Of the administrative agency as a referee or master for the 
court.5% In a lawsuit in which the validity or meaning of an admin- 





 Vernon’s ANN. Civ. Stat., Tex. (1925) art. 6452; W. Texas Compress & 
W. Co. v. Panhandle & W. F. Ry., 15 S.W. (2d) 558 (Tex. Civ. App. 1929) ; Texas 
Steel Co. v. F. Worth & D. C. Ry., 45 S.W. (2d) 794 (Tex. Civ. App. 1931); 
30 McKinney Consot. L. or N. Y. (1940) Lasor Law §110. 

™ See W. Texas Compress & W. Co. v. Panhandle & W. F. Ry., 15 S.W. (2d) 
558, 561 (Tex. Civ. App. 1929): “The issues of this case, as made by the 
record, clearly involve a collateral attack on rule (2) of the railroad commission 
of Texas, and as such it cannot be maintained in any court in this state, as the 
rules of the commission, unless absolutely void, are not subject to collateral attack 
at all.” (Italics supplied). 

= The well founded complaints of men like Griswold, Government in Ignor- 
ance of Law (1934) 48 Harv. L. Rev. 198 have led to some improvement, as for 
instance publication of federal regulation in the Federal Register, but the situation 
is still far from what it should be, especially so far as state administrative rules 
are concerned. 

™ See Beuscher, The Use of Experts by the Courts (1941) 54 Harv. L. Rev. 
1105, 1123. Compare the provision in the Emergency Price Control Act for 
“certification” of questions to the Administrator, §205 (d). N.L.R.B. v. Gian- 
I istic A (C.A.A. 2d, 1941) 4 Labor Cases 61393. (Clark, in a 
concurring opinion, suggests that instead of appointing a master in contempt 
proceedings for violation of N.L.R.B. orders, courts should use experienced 
N.L.R.B. examiners.) See Olmstead v. Loomis, 9 N.Y. 423, 430 (1854) where 
Ruggles, J. said of an expert referee, “Such a referee can learn more of the true 
merits of the case in a day . . . than a jury or court can ever learn from hearing 
or reading the testimony of witnesses.” 




















May] PUBLIC REPRESENTATION 367 
istrative rule is called into question the court might refer the ques- 
tion about the rule to the agency. If necessary, let that body hold 
hearings, but in any event, permit the agency to report as an officer 
of the court on the question referred to it. In this way vital in- 
formation which a court should have before passing upon the rule 
can be brought to its attention. 

Expansion of judicial notice. Another device is to require, in each 
instance where an administrative rule is called into question, that the 
court take judicial notice of any records of the agency tending to 
throw light upon the reason for the rule or its meaning.5* This 
device has obvious limitations in that important knowledge or ex- 
perience of the agency may never have been made a part of its writ- 
ten records. Also difficulties with the hearsay rule might hamper 
development. In any event change of the sort suggested will prob- 
ably be left with the courts and will therefore be gradual. 

Amicus Curiae and informal conferences. Another technique 
which has proved helpful in many cases is to permit representatives 
of the interested agency to appear amici curiae. However, this 
device can be of little value where the trial:court lacks sympathy for 
the administrative rule under attack, the very situation in which the 





“Courts do, of course, take judicial notice of administrative rules. Deal v. 
United States, 11 F. (2d) 3 (C.C.A. 9th, Alaska, 1921) reversed on other grounds, 
274 U.S. 277 (1927); Cosmos Co. v. Gray Eagle Co., 190 U.S. 301 (1903); Caha 
v. United States, 152 U.S. 211 (1893). The suggestion is that this device be 
extended to require taking judicial notice of the record, report, or finding which 
is the basis for adoption of a particular rule. See Steenerson v. Great Northern 
Ry., 69 Minn. 353, 358, 72 N.W. 713, 716 (1897): “We see no way of disposing 
of this question except to hold that on appeal from this commission the courts 
should, to the best of their ability, take judicial notice of all such technical 
learning, knowledge, and information of a general character as should be known 
and understood by the commission.” The reasoning by which the court arrives 
at ~y conclusion would seem to be even more applicable to cases of collateral 
attack. 


* See General Tobacco & Grocery Co. v. Fleming, ...... PA cm (CLA. 
6th, 1942) (suit by Sugar Processors against employees to have the latter declared 
exempt from Fair Labor Standards Act. Decree declaring them partially exempt; 
affirmed). The Administrator of the Wage & Hour Division was permitted to file 
a brief amicus curiae requesting clarification of the decree to show that “engaged 
in transporting sugar cane” included transportation of molasses. This request was 
granted, the appellate court saying that while it could not alter the rights of the 
parties on appeal inasmuch as the employees had not taken a cross appeal, it could 
change the decree of the lower court to specifically include matter originally in- 
tended to be included. 


See also McMillar v. Wilson & Co., 4 Labor Cases 61791 (D. Ct. Minn. 1941) 
(leave granted to Wages and Hours Administrator to file brief amicus curiae which 
district judge found “specially helpful’); see also Divine v. Levy, 4 Labor Cases 
61510 (W. D. La. 1941); Robertsen v. Argus Hosiery Mills, Inc., 4 Labor Cases 
61670 (C.C.A. 6th, 1941) ; Gerdert v. Certified Poultry & Egg Co., 4 Labor Cases 
61401 (S. D. Fla. 1941). 
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need for adequate representation by the agency is greatest. An 
amicus curiae is generally restricted to making suggestions ;°* he can 
not complain if the court refuses to hear any evidence which he may 
offer,®” nor can he file a pleading,®* make motions,*® appeal, or apply 
for rehearing. Moreover, whether or not the administrative agency 
will have knowledge of private litigation involving its regulations 
is generally a matter of pure chance. The amicus curiae device is, 
therefore, too haphazard unless some form of notice to the agency 
is required. 

Some courts have at times tapped the store of administrative 
knowledge by the more informal method of “out of the court room” 
conferences.** While this may be commendable in some cases, it is 
subject to even greater limitations than amicus curiae and also to the 
criticism that the interested litigants do not have adequate oppor- 
unity in open court to rebut the agency’s position.® 

Intervention as a party. All of the devices already sketched 
appear to be inappropriate or inadequate to fully cope with the lack 
of administrative representation in litigation involving the admin- 
istrative legislation. A simple and direct solution would be a general 
statute providing for intervention by the administrative agency as 
a party. 





* Jackson v. Birk, 84 S.W. (2d) 332 (Tex. Civ. App. 1935). 

* Ibid; see also Baird v. City of Willeston, 59 N.D. 478, 226 N.W. 608 (1929). 

™ Baker v. Baker, 59 Nev. 163, 87 P. (2d) 800 (1939). 

* Ikard v. City of Hennetta, 33 S.W. (2d) 578 (Tex. Civ. App. 1930) ; State 
v. City of Albuquerque, 31 N.M. 576, 249 Pac. 242 (1926); See R. S. Tway 
Coal Co. v. Glenn, 12 F. Supp. 570, 587 (W. D. Ky. 1935): “If the record fails to 
show collusion between the parties such friend of the court must take the record 
as he finds it.” 

© Barnes v. Lehi City, 74 Utah 321, 279 Pac. 878 (1929); Denver v. Denver 
Tramway Corp., 23 F: (2d) 287 (C.A.A. 8th, 1927), cert. denied, 287 U.S. 616. 

“35 U.S.C.A. $70 provides that it shall be the duty of the clerks of courts 
vested with jurisdiction in patent cases to give notice, within one month after 
the filing of any proceeding under the patent laws, to the Commissioner of Patents. 
Apparently this is not for the purpose of enabling the Commissioner to intervene, 
but so that the records of the Patent Office may be complete. 

@ See North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 371, 258 
N.W. 439, 442 (1935). “The court not only had the advice of counsel but the 
benefit of a conference with the Industrial Commission in an effort to find a 
workable rule.” See also Wisconsin O. I. & B. Co. v. Tax Comm., 202 Wis. 355, 
371, 233 N.W. 72, 75 (1930), “. .. for many years . . . it has been the practice of 
the members of this court to refresh their recollection upon matter of which courts 
take judicial notice, by calling upon any department in the State Capitol for 
information necessary to an intelligent understanding of matters and issues pend- 
ing before the court. . . .” 

® See Beuscher, The Use of Experts by the Courts (1941) 54 Harv. L. Rev. 
1105, 1109. 
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Some of the most liberal of the existing intervention statutes 
have been construed in exceptional cases to permit intervention by 
administrative agencies solely on the ground that the legislative policy 
which the agency was created to serve was at stake. It is generally 
required, however, that the person applying for leave to intervene 
must establish that he has an interest in the property involved or 
that he would be entitled to a judgment against a party to the liti- 
gation.** Leave to intervene in the cases with which we are con- 
cerned is not assured by any of the existing general intervention 
statutes, federal® or state.®* 

An effective intervention statute would provide that in every 
case where the pleadings disclose that an administrative rule is in- 
volved, notice shall be given by the clerk of court to the administrative 
agency which made the rule, and the agency shall have the right to 
intervene as a party. Where the rule is not pleaded but comes up 





“ See Note (1939) 25 Va. L. Rev. 616 for good discussion on intervention in 
general without special reference to intervention by the government. 

* Kniefel v. Keller, 207 Minn. 109, 114, 290 N.W. 218, 221 (1940) (Interven- 
tion of Federal Land Bank permitted under statute providing: “Any person having 
such an interest in the matter in litigation between others that he may either gain 
or lose by the direct legal effect of the judgment .. .” may intervene. Holding 
that pecuniary gain or loss was not the only test, the court said it was sufficient 
to warrant intervention that the case might “result in impairment of the efficiency 
of the Commissioner . . . [in the] proper administration of Congressional enact- 
ments.”) See also US. v. American Trucking Ass’n, 310 U.S. 534 (1940); Helver- 
ing v. Davis, 301 U.S. 619 (1933); Klein v. Barry, 182 Wis. 255, 196 N.W. 457 
(1923). Cf. N.L.R.B. v. Newark Morning Ledger Co., 120 F. (2d) 263 (C.C.A. 
3d, 1941) (On rehearing majority held that N.L.R.B. could proceed to enforce 
the “public” right under the act, even though the employee would also have 
action in courts for breach of her private rights. Quaere: Might N.L.R.B. have 
intervened in a private action by employee?) 

“United Baking Co. v. Bakery & C. S. Union, 257 App. Div. 501, 14 N.YSS. 
3d, 1941) (On rehearing majority held that N.L.R.B. could proceed to enforce 
by employer to enjoin union from violating terms of agreement. N.Y. Civ. Proc. 
Act. §193(3) provides: “Where a person not a party to the action has an interest 
in the subject thereof . . .” he may intervene. The court said, “The interest re- 
ferred to . . . is a property interest or some duty or right devolving upon or 
belonging to the party brought in.” See also People ex rel. Ryan v. City of San 
Diego, 71 Cal. App. 421, 236 Pac. 377 (1925). 

See U.S.C.A. $733 (c) (Civ. Proc. Rule 24 on Intervention (a) as of right 
(b) permission (c) procedure.) The deficiencies of Rule 24 (b) of the new Federal 
Rules of Civil Procedure and the question left unsettled by S.E.C. v. U.S. Realty 
& Improvement Co., 310 U.S. 434 (1940) are discussed by Berger in (1940) 50 
Vare L. J. 65. 

In two of the Employers Liability cases, 207 U.S. 463 (1908) the Department 
of Justice asked permission to intervene for the purpose of supporting the con- 
stitutionality of the act. In one case the request was granted; in the other denied. 

* Pomeroy, Cope Remepres (4th ed. 1904) §308-325. (The state intervention 
statutes fall into two groups: (1) Those following the New York pattern merely 
providing for bringing in new parties where formerly equity could permit a formal 
interpleader; and (2) those typified by the Iowa and California statutes enabling 
persons who will ultimately be benefitted or injured by the result of the litigation 
to be made parties). 
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during or after the trial, the statute might require the court to 
reserve final judgment until the agency has been given notice and an 
opportunity to appear. To insure notification it might be provided 
that if the agency is not notified before judgment, it may move to 
reopen the case at any time within a year after judgment, provided 
it does so within a reasonable time after learning of the action. In 
every case, if the administrative agency intervenes, it should have the 
full rights of a party including the right to appeal, except that its 
proof and argument should be restricted to the validity or con- 
struction of the rule. Hence, if no real issue involving the rule were 
raised, the agency would probably not trouble to intervene but it 
should be the sole judge of whether or not it will do so. 

Considerations of the character discussed in this article have led 
to some legislative attempts to provide more adequate representation 
of administrative agencies in suits which involve either rules which 
they have enacted or affairs directly connected with their field of 
regulatory activity.°° The legislation most nearly approximating 
the proposal outlined here is the provision for notice to and inter- 
vention by the administrators in any private action wherein a reg- 
ulation of the Office of Price Administration is the ground for re- 
covery or defense.”° To date, however, such legislation has been 
sparse and applies to only a few regulatory bodies. The solution 
suggested here is a general notice and intervention statute applicable 
to all administrative agencies whose rules come before courts in 
collateral actions or proceedings. 





* See N.Y. Lasor Law (1939) §110-112 (No action except as an appeal from 
the determination of the board—court may refer any issue back to board for 
further consideration) ; VeRNon’s ANN. Crv. Stat. oF Tex. (1925) art. 6452 Rail- 
way Commission’s rules subject to direct attack only.) Applied in Texas Steel Co. 
v. Fort Worth & D. D. Ry. 45 S.W. (2d) 794 (Tex. Civ. App. 1931). 50 Stat. 751 
(1937) 28 U.S.C. 401 (1941) providing for intervention by the Attorney General 
in constitutional cases, has already been refered to in note 20 supra. 

"Emergency Price Control Act (1942) §205(d): “Im any suit or action 
wherein a party relies for ground of relief or defense upon this act or any regu- 
lation, order, price schedule, requirement, or agreement thereunder, the court 
having jurisdiction of such suit or action shall certify such fact to the Adminis- 
trator. The Administrator may intervene in any such suit or action.” 
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Industrial expansion has resulted in the extensive use of the 
corporate device, centralized management of capital and in the growth 
of credit transactions. In recent years ownership of corporate obli- 
gations has become tremendously diffuse as have the patterns of 
credit relationships. Public accounting, a relatively new profession, 
bridges the gap between debtor and creditor and the purchaser and 
seller of securities. The principal function of the public accountant 
is to prepare statements diagnosing his client’s financial status, the 
client in turn using the statement as a passport for obtaining credit 
and selling securities. Because accounting requires specialized knowl- 
edge, millions of dollars are expended annually in reliance upon the 
accountant’s diagnosis. This article is concerned with liability of an 
accountant to parties who rely on his negligent misrepresentations of 


The law of negligent misrepresentation and the law of fraud have 
become so inextricably entangled, that it is necessary to discuss 
fraud in order to understand liability for negligent misrepresenta- 
tion.’ Very generally, it may be stated that there is liability for 
fraud when the defendant has made a false representation to the 
plaintiff, knowing such representation to be false, intending that the 
plaintiff rely upon it, and the plaintiff does so rely, sustaining dam- 


The utterance of a representation to the plaintiff presupposes 
an intent to make the representation to the plaintiff or to a class of 
which the plaintiff isa member. This intent seems to be sufficiently 
shown where the statement is made to an immediate addressee for 





24 Harv. L. Rev. 415. 








* See generally, Bohlen, Misrepresentations as Deceit, Negligence or Warranty 
(1929) 42 Harv. L. Rev. 733; Bohlen, Should Negligent Misrepresentation be 
Treated as Negligence or Fraud? (1930) 18 Va. L. Rev. 749; Carpenter, Responsi- 
bility for Intentional, Negligent and Innocent Misrepresentation (1930) 24 It. 
L. Rev. 749; Miller, Innocent Misrepresentation as the Basis of an Action for 
Deceit (1928) 6 Tex. L. Rev. 151; Smith, Liability for Negligent Language (1900) 
14 Harv. L. Rev. 184; Williston, Liability for Honest Misrepresentation (1911) 
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the purpose of enabling the addressee to repeat it to the plaintiff, al- 
though it may be that the utterer does not care whether the state- 
ment is actually so repeated.2 Thus, in Ultramares Corporation v. 


Touche,? although the cause of action for negligence as such was 
denied, the court ruled that the action in fraud would be allowed 


where the defendants had made a statement to the client for the 
purpose of enabling the client to repeat the information to prospec- 
tive creditors. It has been held, however, that where a defendant 
has made statements to induce the sale of certain stock or property, 
and, after such sale, subsequent purchasers rely upon the representa- 
tion, the defendant is not liable to the subsequent purchases, since 
his purpose was merely to induce the original sale and not to enable 
the first purchaser to repeat the information, even though such rep- 
etition might have been reasonably forseeable.* 

A false statement is a necessary element of a cause of action for 
fraud. It is sufficient, where the statement admits of more than 
one possible interpretation, if the maker knew that the statement 
would probably be understood in its false sense. The hearer cannot 
recover simply because he has relied upon an interpretation of which 
the statement might reasonably admit, for failure of the utterer to 
forsee that the statement might possibly (as distinguished from 
probably) be so interpreted would only amount to negligence. Thus 
in O’Conner v. Ludlam,® the defendant accountants had prepared 
a balance sheet of G. L. Miller & Co., purporting to represent the 
financial condition of that company after giving effect to the sale 
of three million dollars of preferred stock. Plaintiff purchased part 
of the issue in reliance upon the balance sheet, which defendants 
knew would be used in connection with the sale of the stock, and 
sustained damage from the purchase. Under the caption of “asset” 
the balance sheet included cash item of $4,663,099.93, which includ- 





* Terry, Intent of Defraud (1915) 25 Yate L. J. 87. 

*255 N.Y. 170, 174 N.E. 441 (1931). 

*Peek v. Gurney, L.R. 6 H.L. 377 (1873). Accord: New York Title & Mort- 
gage Co. v. Hutton, 71 F. (2d) 989 (App. D. C. 1934); Brackett v. Griswold, 
112 N.Y. 454, 20 N.E. 376 (1889); Abel v. Paterno, 245 App. Div. 285, 281 N.Y. 
Supp. 58 (ist Dept. 1935). That the repetition might have been reasonably 
expected, may, however, have some bearing on the question of the speaker’s 
purpose and intent. 

* Terry, p. 94, supra note 2. 

*92 F. (2d) 50, 53, (C.C.A. 2d, 1937); Note (1939) Sr. Jonn’s L. Rev. 310, 
319. The court approved an instruction which charged the jury, “. . . that the 
issue was whether the defendant’s representations (in the sense to be taken by an 
ordinary reasonable man) were, in fact, true or untrue—Whether a true or false 
impression was created.” Note that the instruction did not say plaintiff was free 
to adopt any reasonable interpretation which might be ascribed to the representa- 
tion. 
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May] 
ed some $1,377,000 held in trust for others. The liability side of 
the balance sheet contained an item, “Funds for Bond Interest and 
Redemption, $1,966,938.40,” which apparently was intended to show 
the trust relationship. It was contended by the plaintiff that the 
balance sheet falsely represented that all of the cash belonged to the 
business. This contention was controverted by the defendants, whose 
expert witnesses testified that the above mentioned item on the 
liability side of the balance sheet was sufficient to indicate a trust 
relationship. However, the court held that the question of the truth 
or falsity of the representation, in view of the conflicting expert 
testimony, was properly left to the jury. The jury had found for the 
defendants; and the court was unwilling to say, as a matter of law, 
that the defendants’ intent was that the statement should be under- 
stood in the sense in which it was false, or that an ordinary reasonable 
man would, as a matter of law, probably (as opposed to possibly) 
so understand the statement. 

It may also be taken as elementary, subject to later refinement, 
that in an action for fraud it must be shown that the defendant knew 
of the falsity of his statement; and that an honest belief in the truth 
of the statement is a defense to the action. Defendant in the lead- 
ing case Derry v. Peek," had falsely represented that the tramway 
company, which they were promoting, possessed the right to use 
steam motive power. The House of Lords, held that honest belief 
was a defense to the action, no matter how unreasonable the grounds 
for the belief; that plaintiff could not recover in the absence of a 
conscious intent to mislead him. It was also suggested in Derry v. 
Peek that scienter is adequately shown where the defendant has 
made a false statement recklessly, not caring whether it be true or 
false, although he may not actually know of the falsity. The court 
conceded that negligence, though not constituting fraud (which 
was the position taken by the intermediate court) may nevertheless 
be evidence, though not conclusive evidence, that the defendant did 
not believe (had not real belief) in the truth of his assertion. These 
two principles involve different concepts ; recklessness does not mean 
gross negligence as distinguished from ordinary negligence. By 
recklessness the House of Lords seems to have meant that type of in- 





"14 A.C. 337 (1889). (Reversing the intermediate court and affirming the 
trial court) The trial judge found as a fact that the defendants honestly believed 
the truth of their statement and had not consciously intended to mislead. The 
court of intermediate appeal held, Peek v. Derry, 37 Ch. Div. 541 (1888), that 
although the defendants might honestly have believed the truth of their statement 
yet they had no reasonable ground for such belief, and since they ought to have 
known of the falsity, the statement was fraudulent. 
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difference or lack of regard for consequence that might, in a loose 
sense, be said to estop an actor from denying that he did not specific- 
ally intend the particular consequence. Such recklessness involves 
more than gross negligence; it involves a wrong choice known to be 
wrong.® 
An interesting application of the principle to accounting prac- 
tice is found in State Street Trust Company v. Ernst, where the 
auditors’ certificate was as follows :° 
We hereby certify that we examined the books of account and 
record pertaining to the assets and liabilities of Pelz-Green- 
stein Co., Inc., New York City, as of the close of business 
December 31, 1928, and based on the records examined, 
[and] information submitted to us, . . . it is our opinion that 
the above condensed statement shows the financial condition 
at the date stated and that the related income and surplus 
account is correct. 
The court held that the duty which the auditors owed to the third 
parties was not fulfilled by establishing a mere mechanical agree- 
ment between the figures on the clients’ books and those on the bal- 
ance sheet, clearly implying that failure to go beyond the figures 
found in the books justified a jury’s conclusion that the auditors 
certified the balance sheet without knowledge as to its accuracy. 
Thus, the concept of recklessness involves a statement made where 
the speaker is conscious of the fact that he does not know. 

In State Street Trust Company v. Ernst the court also held 
that failure to set up adequate reserves for receivables, even though 
involving a question of judgment and opinion, might be such negli- 
gence as to raise an inference of fraud. The auditors had failed 
to set up an adequate reserve or to note that one group of accounts 
comprising thirty-eight per cent of the entire accounts receivable 
equalled one hundred and twenty-five per cent of the total sales for 
the year. The court also decided that failure to investigate sudden 


and unexplained increases in sales might be negligence such as would 
evidence fraud; here monthly sales to a particular account increased 


in a single month from $129,000 to $491,000 due to wholly fic- 
titious entries. 

Little variation in language of Derry v. Peek™ is required for 
a court to say that, even if the defendant did not know the falsity, 
yet it is sufficient if he ought to have known his assertion was 





* Terry, p. 89, supra note 2. 

° 278 N.Y. 104, 110, 15 N.E. (2d) 416, 418 (1938). 
© 278 N.Y. 104, 110, 15 N.E. (2d) 416, 418 (1938). 
"14 A.C. 337 (1889). 
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false.1? If the rule is so modified it becomes necessary to set up 
a standard by which to judge whether he ought to have known the 
falsity. The standard naturally adopted is reasonable conduct. In 
those jurisdictions which adhere to this extension, negligence actual- 
ly constitutes the basis of liability though under the name of fraud. 
The rule is apt to be applied with particular vigor where the cir- 
cumstances are such that the defendant has a better opportunity than 
the plaintiff to discover the falsity or truth of the statement; or 
where the defendant is under a duty to know the facts. 

An illustrative case is Giddings v. Baker.» The defendant was 


a bank president, who, in order to persuade the plaintiff depositor 
not to withdraw his money, falsely represented the bank as solvent. 


The court held that though the defendant honestly believed the truth 
of his statement, he would be liable for deceit if the facts showed that 
he should have known it was false; as president of the bank he 
was under a duty, although not a duty owed specially to the plain- 
tiff, to exercise due diligence in acquainting himself with the bank’s 
affairs. The same rule has been adopted by statute in California, 
Montana, and South Dakota.!* 

It has been suggested’® that the rule that scienter is sufficiently 
proved (or more realistically, need not be proved) when the defend- 
ant ought to have known the falsity of his representation should be 
limited to cases where the accountant specifically intended his state- 
ments to be relied upon by a particular person. However, there is 
authority to the contrary..* Moreover the form of action is deceit, 
an action in which the ambit of liability is being enlarged, as in the 





7 Cf. Peek v. Derry, 37 Ch. Div. 541 (1888), cited supra note (7). 

* 80 Tex. 308, 16 S.W. 33 (1891); commented on by Miller, Innocent Mis- 
representation as the Basis of an Action for Deceit (1928) 6 Tex. L. Rev. 151, 162. 
Accord: Trimble v. Reid, 97 Ky. 713, 31 S.W. 861 (1895). 

* Catir. Crv. Cope (1931) $1710; Mont. Cope or Crvm Procepure (1935) 
$7575; S. D. Cope (1939) Chapter 47. 0402. The provisions of all three of these 
statutes are almost identical in providing that a deceit is the suggestion or asser- 
tion, “as a fact, of that which is not true, by one who has no reasonable ground 
for believing it to be true.” These statutes have been interpreted as providing for 
the absolute liability of one who makes a mistatement of fact as of his own 
knowledge. See Miller, Scienter in Deceit and Estoppel (1930) 6 Inn. L. J. 152, 
157. This interpretation is apparently erroneous. But see Oxia. Stat. (1931) 
Vol. 2, C. 44, Art. 1, §9417. 

* Ricu, LecaAL RESPONSIBILITY AND RicHTs oF Pusiic AccounTANTs (1935) 
92. 

** Washington Lumber & Millwork v. McGuire, 213 Cal. 13, 1 Pac. (2d) 437 
(1931). The representation in the McGuire case might have been relied upon by 
anyone in all the world, there appearing no limitation as to identity or number 
of those who might rely. In discussing the misrepresentation, the court said that 
since it was negligent misrepresentation, it “would seem to present a case of 
actionable deceit, which in this and many other states may be based upon negligent 
as well as wilful misrepresentation.” Jd. at 19, 1 Pac. (2d) at 440. 





— 
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Ultramares case, to include members of a class of indefinite exten- 
sion.?7 

A group of American courts, including Wisconsin,’* have made 
an important addition to this branch of the law. These courts in- 
dulge in the conclusive presumption that when a man represents a 
fact to be true to his own knowledge, he substantially warrants the 
truth of such fact and becomes an insurer of the accuracy of his 
assertion.’® The harshness of this doctrine is accentuated by the 
additional rule that unless the speaker specifies the source of his 
information, it will be deemed that the statement was made as of 
his own knowledge.” 

Since a statement as of one’s own knowledge thus amounts to a 
watranty, it has been suggested that the doctrine ought only be 





™ The question has also been raised whether contributory negligence would 
constitute a defense to the type of fraud described above. In some jurisdictions, 
contributory negligence has long been allowed as a defense to an action in fraud. 
Byrne v. Green, 70 F. (2d) 137 (C.C.A. 1st 1934); Murphy v. Cady, 30 F. Supp. 
466 (S.D. Me., 1939); Grossman v. Bacon & Robinson Co., 119 Me. 105, 109, 
109 Atl. 487, 489 (1920); 12 R.C.L. 371. But the more modern trend is toward 
the more logical rule that, since, fraud is a willful wrong, contributory negligence 
is no defense. Harper, Torts (1933) 464. However, in an action of fraud which 
is no longer an action for conscious and willful wrong, it would seem that the 
defense should be allowed. 

** Since an early date Wisconsin has adhered to the rule that one who makes 
an unqualified statement warrants its truth. Palmer v. Goldberg, 128 Wis. 103, 
107 N.W. 478 (1906); Cameron v. Mount, 86 Wis. 477, 56 N.W. 1094 (1893); 
Bird v. Kleiner, 41 Wis. 134 (1876); Risch v. Von Lillienthal, 34 Wis. 250 (1874) ; 
Miner v. Medbury, 6 Wis. 295 (1858). 

There is a possibility that the Wisconsin court has in later cases recognized 
the doctrine that negligent misrepresentation is the equivalent of fraudulent mis- 
representation. See also De Swarte v. First National Bank, 188 Wis. 455, 206 
N.W. 887 (1926) which appears to hold that a negligent misrepresentation will be 
sufficient to support an action for fraud. In Knudsen v. George, 157 Wis. 520, 
147 N.W. 1003 (1914) it was said that one induced to purchase land through false 
representation may recover damages, “whether the representations were made 
fraudulently or merely negligently.” The case is weakened by the fact that the 
defendant was under a contractual duty to exercise care in making his representa- 
tions. But see Kathan v. Comstock, 140 Wis. 427, 122 N.W. 1044 (1909); Palmer 
v. Goldberg, 128 Wis. 107, 107 N.W. 478 (1906). 

* Cartwright v. Braley, 218 Ala. 49, 117 So. 477 (1928); Goodale v. Mid- 
daugh, 8 Colo. App. 223, 46 Pac. 11 (1896); Otis & Co. v. Grimes, 97 Colo. 219, 
48 P. (2d) 788 (1935); Davis v. Trent, 162 Iowa 269, 143 N.W. 1073 (1913); 
Bradbury v. Central Vermont Ry., 299 Mass. 230, 12 N.E. (2d) 732 (1938); 
Huntress v. Blodgett, 206 Mass. 318, 92 N.E. 427 (1910); Chatham Furnace Co. 
v. Moffatt, 147 Mass. 403, 18 N.E. 168 (1888); Sojourner & Co. v. Joseph, 186 
Miss. 755, 191 So. 418 (1939); Hadcock v. Osmer, 153 N.Y. 604, 47 N.E. 923 
(1897); Churchill v. St. George Development Co., 174 App. Div. 1, 160 N.Y. 
Supp. 357 (4th Dept. 1916); Arnold v. Richardson, 74 App. Div. 581, 77 N.Y. 
Supp. 763 (4th Dept. 1902); Mears v. Accomac Banking Co., 160 Va. 311, 168 
S.E. 740 (740 (933); See also Bohlen, Misrepresentation as Deceit, Negligence or 
Warranty (1929) 42 Harv. L. Rev. 733, 743. 

* Plank v. Maxwell, 25 Colo. App. 158, 136 Pac. 465 (1913); Goodale v. 
Middaugh, 8 Colo. App. 223, 46 Pac. 11 (1896); Hadcock v. Osmer, 153 N.Y. 
604, 47 N.E. 923 (1897); Crislip v. Cain, 19 W.Va. 438 (1882). 
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applied to parties who have received a full and direct benefit from 
the misstatement, such as vendors who have received a purchase 
price as a result of vendee’s reliance. This suggestion appears to 
have originated with Professor Bohlen,”* and, although there has 
been some disagreement,”*, has been generally supported by other 
writers. Professor Bohlen states: “No case has been found where 
liability has been imposed, under this theory, upon one who was 
neither party to the contract or sale induced by the misrepresentation 
nor had benefitted by it.”2% However, the language in the cases is 
admittedly broad enough to include such parties and show some 
tendency to adopt such a limitation.** 

It is significant that the above theory was applied to the de- 
fendant accountants in Ultramares case.” 

The defendants certified as a fact, true to their own knowledge, 
that the balance sheet was in accordance with the books of account. 
Ii their statement was false, they are not to be exonerated because 
they believed it to be true. It was held the term “accounts” included 
all books of original record and subsidiary ledgers; and likewise in- 
cluded all supporting documents and invoices, at least so far as con- 
cerned the existence of such documents, sampling and testing being 
sufficient only in regard to the genuineness, validity, authenticity and 
similar characteristics of such supporting documents. Agreement be- 
tween the balance sheet and the accounts, as defined above, was 





*Bohlen, supra note 19 at 743; see also Bohlen, “Should Negligent Mis- 
representations Be Treated as Negligence or Fraud? 18 Va. L. Rev. 749 (1930). 

* GREEN, JUDGE AND Jury (1930) 280. 

* See Bohlen, supra note 19 at 743, n. 13. 

*The doctrine has been applied to officers and directors who did not appear 
to have any substantial interest in the corporation which received the benefit of 
the misrepresentation, Churchill v. St. George Development Co., 174 App. Div. 1, 
160 N.Y. Supp. 357 (4th Dept. 1916) ; toa stockbroker who, for all of the reported 
case shows, received only the usual broker’s fee, Otis & Co. v. Grimes, 97 Colo. 
219, 48 P. (2d) 788 (1933); to an officer or stockholder of a bank who induced 
a sale of bonds or stock although he did not have a direct interest in the sale, 
Mears v. Accomac Banking Co., 160 Va. 311, 168 S.E. 740 (1933) ; to one making 
representations concerning another seeking credit although he did not receive the 
loan, Goodale v. Middaugh, 8 Colo. App. 223, 46 Pac.11 (1896); and to an 
agent of a vendor of land, Davis v. Trent, 162 Iowa 269, 143 N.W. 1073 (1913). 

255 N.Y. at 189, 174 N.E. at 448. That the court fully intended to apply, 
in all its rigor, the doctrine that one making a statement of fact true to his own 
knowledge warrants the truth of his statement, appears from the cases cited: 
Arnold v. Richardson, 74 App. Div. 581, 77 N.Y. Supp. 763 (4th Dept. 1902); 
Hadcock v. Osmer, 153 N.Y. 604, 47 N.E. 923 (1897); Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 N.E. 168 (1888). 

The present writer is not the first to have perceived that the court intended 
to apply the doctrine in the Ultramares case. See Baldwin, Liability of Account- 
ants (1931) 52 JouRNAL oF ACCOUNTANCY 342; Note (1938) 33 Ii. L. Rev. 349. 
Uliramares Corp. v. Touche is cited as authority for the principle in McLearn v. 
Hill, 276 Mass. 519, 177 N.E. 617 (1931) and in Otis & Co. v. Grimes, 97 Colo. 
219, 48 Pac. (2d) 788 (1935). 
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deemed by the court to be a fact susceptible of exact knowledge; a 
positive assertion in the certificate that the auditors had examined 
such accounts and found them in agreement with the balance sheet, 
therefore, implied that such correspondence was within the auditor’s 
own knowledge. Since such a rule makes the auditor an insurer of all 
facts reported without qualification in the financial statements which 
he certifies, it would seem that wherever the auditor has relied upon 
sources of knowledge other than his own, or upon methods of sampl- 
ing or testing, his certificate should be carefully qualified to show 
the use of such sources or methods. 

The doctrine that the speaker will be held to warrant the truth 
of a statement made as of his own knowledge has naturally been 
limited to statements of things which are susceptible of actual knowl- 
edge and does not apply to opinions.** However, the courts have 
been somewhat liberal to plaintiffs in deciding what matters are 
susceptible of actual and certain knowledge as opposed to mere 
opinion.** Such liberality should be kept in mind when an auditor 
draws his certificate. 


LIABILITY FOR NEGLIGENT MISREPRESENTATIONS 


That an action should lie for negligent misrepresentation was 
first urged in this country by Judge Jeremiah Smith,?* who argued 
that it should be allowed if the defendant volunteered to the plaintiff 
a false statement with intention that the latter should act upon it. 
Under Judge Smith’s proposals, defendant’s belief in the truth of 
his statement was immaterial unless he had reasonable grounds for 
such belief. It was not necessary that the statement be volunteered 
directly to the plaintiff; it might be made to a class of which the 
plaintiff was a member, or made with the intent and expectation that 
the hearer would transmit it to the plaintiff. 

Misstatements were not limited to falsehoods of fact, but in- 
cluded opinion, the only limitation being that the plaintiff must have 





™* See Cartwright v. Braley, 218 Ala. 49, 52, 117 So. 477, 480 (1928). 

™ For example, the following have been declared capable of exact knowledge: 
that certain bonds were good as gold, were a good investment, and that a certain 
bank would guarantee them, Mears v. Accomac Banking Co., 160 Va. 311, 168 
S.E. 740 (1933) ; the state of the law in a foreign jurisdiction, Bradbury v. Central 
Vermont Ry., 299 Mass. 230, 12 N.E. (2d) 732 (1938); “The Browns are good 
for the money you let them have,” Hadcock v. Osmer, 153 N.Y. 604, 47 NLE. 
923 (1897); that the stock of a particular company was earning two dollars per 
share, Otis & Co. v. Grimes, 97 Colo. 219, 48 P. (2d) 788 (1935). 
*Smith, Liability for Negligent Language (1900) 14 Harv. L. Rev. 184. 
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reasonably relied upon the opinion of one qualified by training and 
a knowledge of the facts of the case. A selfish or monetary motive 
on the part of the misrepresentor was not necessary to the action, al- 
though it might properly furnish evidence of an intent that the state- 
ment be communicated to and relied upon by the plaintiff. 
Professor Williston” suggested that liability for misrepresenta- 
tion should be allowed irrespective of fraud or negligence and that 
the maker of a statement should be held an insurer of its truth. 
This apparently extreme view was based upon analogy to estoppel.®° 
Liability for careless language was later argued by Professor 
Bohlen on the ground that giving information was analogous to 
turning over lands or chattels to another and that where the infor- 
mation was given for consideration there should be a duty to use 
care.*1 This analogy has also been given support by other writers.” 
Despite the recommedations of most writers upon the subject, 
the courts have not taken readily to theories of liability for misrep- 
resentation.** Where redress has been allowed, it has been done 
clandestinely under the fictions of other actions. Only one juris- 
diction, New Hampshire, seems to have wholeheartedly and openly 
followed these writers.** The New Hampshire court first accept- 
ed the doctrine in Cunningham v. C. R. Pease House Furnishing 
Co.,55 the court preferring the theses of Judge Smith to the English 





* Williston, Liability for Honest Misrepresentation (1911) 24 Harv. L. Rev. 
415. 

”“Tt is difficult to see how the law of estoppel and the doctrine of Derry v. 
Peek can permanently be kept in separate compartments when law and equity are 
fused and pleading reduced to a mere statement of the facts of the case. An 
inquiry which may be made in this connection is what would have been the result 
of an action against the defendants in Derry v. Peek for failing to utilize as 
directors, on behalf of the corporation whose shares plantiff had bought, the right 
to use steam as a motive power for its cars . . . could the defendants . . . be 
heard to deny, subsequently, that their statement was correct?” Jd. at 426. 

*™ Bohlen, Misrepresentation as Deceit, Negligence or Warranty (1929) 42 
Harv. L. Rev. 733. 

"In particular, Carpenter, Responsibility for Intentional, Negligent and Inno- 
cent Misrepresentation (1930) 24 Itz. L. Rev. 749. 

* The Supreme Court of United States early denied such liability in National 
Savings Bank v. Ward, 100 U.S. 195 (1879). The Court denied a right af action 
to one who had loaned money and taken a mortgage on the strength of a certifi- 
cate of clear title given by defendant, a lawyer, to the mortgagor who had 
exhibited it to plaintiff. A cause of action was denied because there was no 
privity of contract; Winterbottom v. Wright, 10 M. & W. 109 (Ex. 1842) was 
cited and relied upon. The court intimated that a cause of action would have 
existed had the defendant known that plaintiff would rely upon the certificate. 

™“ Minnesota may possibly be another such jurisdiction; see Mulroy v. Wright, 
185 Minn. 84, 240 N.W. 116 (1931). 

"74 N.H. 435, 69 Atl. 120 (1908). The defendant sold to the plaintiff’s 
mother some stove blacking which was represented as safe for application to hot 
surfaces; as a matter of fact the preparation contained naptha, and when applied 
to a hot stove, exploded, injuring the plaintiff. Recovery was allowed. 














380 WISCONSIN LAW REVIEW [Vol. 1942 


Law. While the facts of the Cunningham case involved physical 
damage, the New Hampshire courts have not limited the rule to 
such cases.3* The scope of the action has not yet been defined, but 
it seems reasonable to suppose that it would include the accountant 
who negligently misrepresents his client’s financial status, especial- 
ly in view of Judge Smith’s recommendation that the remedy be 
available where the statement is made either to the plaintiff or to a 
class of which the plaintiff is a member.** 

When Glanzer v. Shephard** was decided by the New York court 
it appeared that liability for negligent misrepresentation would be 
recognized in that state. In this case the defendant was a public 
weigher who, at the vendor’s request, supplied the vendee with a 
certificate stating the determined weight of a shipment of beans. It 
was held that defendant was liable to the purchaser upon principles 
of tort rather than contract law. The New York Courts, however, 
indicated an opposite tendency in Moch Company v. Rensselaer Water 
Company.* The owner of a building destroyed by fire was denied 
recovery under both negligence and contract principals notwithstand- 
ing the defendant water company negligently and in violation of its 
contract with the city, allowed water pressure in its mains to dimin- 
ish. Fear of indefinite extension of liability seems to have moti- 
vated the decision.* 


The Moch case was followed very shortly by Ultramares Cor- 
poration v. Touche, the leading case on an accountant’s liability to 
third parties. Defendants were independent auditors who had been 
engaged by Fred Stern & Company to audit the company’s accounts. 
Defendants certified a balance sheet, of which not less than thirty- 





* Manock v. Amos C. Bridge’s Sons, 86 N.H. 411, 169 Atl. 881 (1934); 
Weston v. Brown, 82 N.H. 151, 131 Atl. 141 (1925) ; Maxwell Ice Co. v. Brackett, 
Shaw & Lunt Co., 80 N.H. 236, 116 Atl. 34 (1921). 

** Smith, Liability for Negligent Language (1900) 14 Harv. L. Rev. 184, 195. 

* 233 N.Y. 236, 135 N.E. 275 (1922). 

“We do not need to state the duty in terms of contract or of privity. 
Growing out of a contract, it has none the less an origin not exclusively con- 
tractual. Given the contract and the relation, the duty is imposed by law. Cf. 
MacPherson v. Buick Motor Co. .. .” Id. at 239, 135 N.E. at 276. 

“247 N.Y. 160, 159 N.E. 896 (1928). An earlier case, International Products 
Co. v. Erie Ry., 244 N.Y. 331, 155 N.E. 662 (1927), somewhat supported the 
Glanzer case. A carrier of goods negligently misinformed their owner of the 
location where they had been stored; as a result of such misrepresentation plain- 
tiff’s insurance policy did not cover the value of the goods when they were de- 
stroyed by fire. It was held these facts created a right of action for negligence; 
however, the duty of the carrier might have arisen through the contract of bail- 
ment. 

“For a criticism of the decision see Seavey, Mr. Justice Cardozo and the Law 
of Torts (1939) 52 Harv. L. Rev. 372. 
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two copies were also certified, with full knowledge that the copies 
would be used in business transactions of many and varied types. The 
auditor’s certificate read as follows :*” 
We have examined the accounts of Fred Stern & Co. . . . [for 
the period in question] and hereby certify that the annexed 
balance sheet is in accordance therewith and with the infor- 
mation and explanations given us. We further certify 
that . . . the said statement in our opinion presents a true and 
correct view of the financial condition of Fred Stern & Co., 
Inc., as of December 31, 1923. 
The plaintiff creditor had relied upon the balance sheet, which 


showed the total net worth of $1,070,715.26, in loaning approximate- 
ly $165,000 to the Stern Company. Actually, the Stern Company 
was insolvent on the balance sheet date; and when it failed several 
months later, the plaintiff was heavily damaged. The auditors had, 
prior to the actual audit, assigned a junior accountant the task of 
completing the posting of sales, amounting to some $644,000, with 
a corresponding debit in the same amount to accounts receivable. 
After completion of this task, an employee of the Stern Company 
posted further sales of some $706,000. The auditors failed to inspect 
the sales journal entries supporting the latter posting; actually such 
entries did not exist. There were invoices which might have sup- 
ported entries, had the entries existed, but these invoices were 
never inspected and had they been, it would have been apparent that 
they were irregular. The posting to the general ledger had been 
largely varified by sampling and testing, the usual procedure in a 
balance sheet audit of a large firm. However, there was no attempt 
to check the item of some $706,000, and it would seem difficult for 
any auditor to maintain that failure to trace it was not gross neg- 
ligence. Moreover, during the audit it was found that the inventory 
had been vastly overstated, and the defendants had insisted on drastic 
reduction of inventory value before approving a balance sheet. As 
the court remarked this circumstances alone was sufficient to put the 
defendants upon inquiry. 

Plaintiff brought action upon the theory of liability for fraud 
or negligence. The jury found defendant auditors negligent but the 
Court of Appeals held as a matter of law, that there could be no 
liability without privity of contract.44 The resemblance between 
the instant case and that of McPherson v. Buick Motor Company* 





“255 N.Y. 170, 174 N.E. 441, 442 (1931). 

“This proposition has since been reaffirmed in State Street Rust Co. v. 
Ernst, 278 N.Y. 104, 15 N.E. (2d) 416 (1938). 
“217 N.Y. 382, 111 N.E. 1050 (1916). 
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was admitted, but the court declined to apply the analogy where 
damage was economic rather than physical and was caused, not by 
a tangible instrumentality, but by representation. It was admitted 
that the auditors knew their balance sheet would be relied upon by 
others in dealing with the client. But the situation was distinguished 
from that in Glanger case on the ground that in the latter case the 
reliance of the plaintiff was the “end and aim” of the entire trans- 
action, whereas in the instant case the financial statements were con- 
sidered as primarily for the client’s use. Justice Cardozo, who de- 
livered the opinion in both cases, also distinguished the case at bar 
from the Glanzer case on the ground that there the representation was 
made to a definite person then known to the plaintiff; and liability 
could have been sustained solely upon the principles of contract law 
expounded by Lawrence v. Fox. 

To distinguish the Glanzer case in such a way would seem at 
first glance to be a complete abandonment of principals of tort 
hability. The duty imposed by tort law, however, was later reaffirmed 
by the Court of Appeals.*® The true distinction would seem, there- 
fore, to be that the rule of the Glanzer case will apply only where it 
is known by the defendant, at the time he makes his statement or 
report, that the information will be relied upon by a small or at least 
clearly identified class for a specific purpose.** Just where this shades 
into virtually unlimited liability is a question of degree. Suppose the 
balance sheet in the Ultramares case was to be used in a prospectus 
for an issue of stock, solely for the purpose of enabling prospective 
purchasers of the issue to rely thereon? In view of the language in 
the case, it is improbable that the court would allow recovery for 
negligence since there would still be the elements of “indeterminate” 
and nearly unlimited liability.*7 

It appears that Minnesota has recognized liability for negligent 





“ Nichols v. Clark, MacMullen and Riley, 261 N.Y. 118, 184 N.E. 729 (1933). 

“ Seavey, supra note 41 at 400; Note (1938) 36 Micu. L. Rev. 1223. 

“In O’Conner v. Ludlam, 92 F. (2d) 50 (C.C.A. 2d, 1937), the balance sheet 
gave effect to a proposed stock issue and was apparently designed primarily to 
induce sales of the issue; that the case could be distinguished from Ultramares 
Corp v. Touche on this ground apparently did not even occur to the court. It 
might be suggested that another distinction between the two cases was that in 
Glanzer v. Shepard the error was in weighing, which was an act, rather than in 
the representation itself; this possible distinction was, however, abandoned in 
later cases. 

See Renn v. Provident Trust Company, 328 Pa. 481, 196 Atl. 8 (1938). 
Though this case denied liability on the facts before it, it was stated that liability 
for negligent misrepresentation would be imposed if the defendant was in the 
business of furnishing the information or was under special duty to furnish such 
information to the plaintiff, with the further qualification that defendant must 
know in advance the extent to which the information would be relied upon. 
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misrepresentation. In Mulroy v. Wright*® the plaintiff had pur- 
chased land on the strength of an abstract supplied by the vendor. 
The abstractor had included in the abstract a certificate from the city 
clerk which negligently stated that there were no special assessments 
levied against the property. Upon these facts the clerk was held 
liable. There is nothing in the opinion to indicate that the defendant 
had any specific knowledge as to the use for which the certificate 
was intended. While the case has been cited as authority that public 
officers in a public calling are liable for negligent misrepresentations 
notwithstanding the lack of contractual privity,*® inspection of the 
decision indicates that liability was imposed upon the general grounds 
of negligence.® It would seem that the Mulroy case is directly con- 
tra to the Ultramares case. 


Statutory ACTIONS PROVIDED BY THE SECURITIES AND 
EXxcHANGE ACT 


The Securities Act of 1933, as amended in 1934,5! enlarges the 
liability of the auditor to persons other than his employer. The 
registration statement required®? for issues subject to the act must 
contain a balance sheet as of a date not more than ninety days prior 
to the date of filing. Certain standards of accounting practice are 
prescribed in connection with such balance sheet; intangible assets 
must be segregated under separate captions, as must loans to officers 
and stockholders amounting to $20,000.00 or upwards. The Act re- 
quires the balance sheet to be accompanied by a full statement show- 
ing the derivation of the surplus. If such balance sheet is not certified 
by a certified, or independent public accountant, a balance sheet as of 
a date not more than one year previous, which is so certified, is to 
be submitted. A profit and loss statement for the late fiscal year 
and for the two fiscal years previous is also required. In addition 
certain standards of accounting practice are made mandatory in con- 





“185 Minn. 84, 240 N.W. 116 (1931). 
“Harper, Torts (1933) 179. 
“The court in the Mulroy case cites the Glanzer case as its chief authority. 
"48 Srat. 74 (1933), 15 U.S.C. $77 (1934). 
Significantly it quotes that passage wherein the New York Court declared: “We 
do not need to state the duty in terms of contract or of privity growing out of a 
contract, it has none the less an origin not exclusively contractual. Given the 
contract and the relation, the duty is imposed by law. Cf. MacPherson v. Buick 
i a es ee , 240 N.W. at 117. 
"48 Srat. 88, 91 (1933), 15 U.S.C. §77a (1934). 
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nection with the statement of profit and loss.** 

To accomplish its protective purpose®* and prevent the publication 
of false information, the Securities Act provides for liability of the 
accountant to investors who may be damaged through acquisition 
of securities which were described by a registration statement con- 
taining false statements prepared by such accountant.®* The statu- 
tory action provided is widely different from the common law reme- 
dy for fraud or negligence, although the basis of the action in some 
respects resembles the doctrine of those jurisdictions in which neg- 
ligence will ground an action in fraud. Thus, a good defense is 
established by showing that the accountant “had, after reasonable in- 
vestigation, reasonable ground to believe and did believe” his state- 
ment to be true; but the burden of proof is upon the defendant, a 
provision not unreasonable since the available proof is almost en- 
tirely at the disposal of the defendant. The misrepresentation must 
be material ;5* but the extent to which the defendant must be pre- 
pared to show causal connection between the misrepresentation and 
his own loss is somewhat in doubt.*? He need not show that he read 
or relied upon the statement complained of.°* A defendant con- 
tending that loss resulting from decline in the value of the issuer’s 
securities was caused by other agencies than the misrepresentation 
complained of, must bear the burden of proof.5® These provisions 
have been justified by the assumption that the price of a security in 
the open market is affected by the contents of the registration state- 
ment; and that, in consequence, any purchaser of the security is at 
least indirectly affected by a material error in such statement, whether 
or not he read or specifically relied upon it. And it would often be 
difficult or impractical to show that the loss resulted from the mis- 
representation in the statement rather than the thousand and one 
cther causes of business failure and price fluctuation.” 





“The statement must also show the issuer’s practice in charging surplus, 
depreciation, depletion and maintenance; differentiation must be made between 
recurring and non-recurring income and between investment and operating income. 
Where the funds to be raised by the issue are for the purpose of purchasing a 
business, similar statements must be furnished for the business purchased. 

“The primary purpose of the Act is not merely the reimbursement of in- 
vestors who have been misled, but prevention of the dissemination of false infor- 
mation. See Shulman, Civil Liability and the Securities Act of 1933 (1933) 43 
Yate L. J. 227. 

* 48 Strat. 82 (1933), 15 U.S.C. §77k (1934). 

48 SratT. 82 (1933), 15 U.S.C. §77a (1934). 

* Comment (1935) 44 Yate L. J. 456. 

48 Stat. 82 (1933), 15 U.S.C. $877k (1934). 

48 Srar. 82 (1933), 15 U.S.C. $77k(e) (1934). 

“Douglas and Bates, Federal Securities Act of 1933 (1933) 43 Yate L. J. 
171, 174; Shulman, supra note 54 p. 249. 
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In determining what constitutes reasonable investigation and 
reasonable ground for belief, the standard provided is that degree of 
care “required of a prudent man in the management of his own prop- 
erty. 6 

May the accountant urge, as a defense to the statutory action, 
that he qualified the certified statements ?®* Part of the doubt as to 
the answer may have resulted from the provision of the standard of 
care required of a fiduciary, a standard which has since been modi- 
fied. To allow such a defense would seem a practical necessity, in 
view of the frequent impossibility of varifying many of the items of 
a balance sheet other than through sample or test. Moreover, the rules 
of the commission allow the accountant to place reasonable reliance 
upon the efficiency of the registrant’s system of internal control.® 
Qualification may supply necessary information by which the public 
can more accurately evaluate the financial statements, and therefore 
its encouragement would seem to be within the direct purpose of the 
Securities Act. Failure to properly qualify may in itself be gross 
negligence.** 

It is not within the scope of this paper, to investigate completely 
the rules and decisions of the Securities and Exchange Commission 
which may provide precedents for future judicial decisions® in 





“48 Srat. 82 (1933), 15 U.S.C. §77k(c) (1934). This provision was an 
amendment, the previous provision specifying the standard required of a fiduciary. 
See Douglas and Bates, supra note 60 p. 198. 

“48 Stat. 82 (1933), 15 U.S.C. §77k(r) 1934 Douglas and Bates, Federal Se- 
curities Act of 1933 (1933) 43 Yate L. J. 171, 198. 

*Blough, Accountant’s Certificates (1938) 65 JouRNAL OF ACCOUNTANCY 
106, 115. 

“State Street Trust Co. v. Ernst, 278 N.Y. 104, 15 N.E. (2d) 416 (1938). 

“Courts are often guided by legislation as a source of law. In these instances 
it would seem to be the legislative policy and not the legislative body which looms 
important. (1) For example, “one well recognized field exists where statutes have 
been commonly relied upon by the courts to determine whether certain types of 
conduct are to be regarded as tortious. Legislatures in striking at action deemed 
by them to be undesirable often fail to think beyond the imposition of a criminal 
penalty for pursuing forbidden acts.” Landis, Statutes and Sources of Law, 
Harv. Lecat Essays (1934) 213, 220. See Hopkins v. Droppers, 184 Wis. 400, 
198 N.W. 738 (1924) (where a criminal statute was held admissible as evidence 
of civil duty). (2) “Another field . . . reveals courts giving effects to statutes far 
beyond their express terms.” Landis, supra, 222. The effect given by the courts, 
for example, to the Married Women’s Property Acts. See Wait v. Pierce, 191 Wis. 
209 N.W. 475 (1926). (3) The decision in Funk v. United States, 290 U.S. 371 
(1933), demonstrated that statutes are relevant in jurisdictions lacking them. On 
the basis of “modern legislation” the federal court declared the wife ofa criminal 
on trial to be a competent witness in his behalf. (4) The judiciary refuses to 
enforce contracts as against public policy evidenced by statutes. Gellhorn, Con- 
tracts and Public Policy (1935) 35 Cor. L. Rev. 679. See Pound, Common Law 
and Legislation (1908) 21 Harv. L. Rev. 383; Note (1939) 13 Sr. Jonn’s L. Rev. 
310, 319. 
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actions involving points of correct accounting practice. But some 
of these rules and decisions may prove of interest and serve as illus- 
tration. 

In years past, accountants have not always been careful to segre- 
gate earned surplus from other types of surplus, such as surplus 
resulting from “write-ups,” appreciations, unrealized income or do- 
nations. Courts faced with problems of this type, having little ju- 
dicial precedent to follow, may rely upon an instruction of the Com- 
mission which requires that surplus be divided into paid-in surplus, 
surplus from revaluation of assets, earned surplus or other classi- 
fication according to its origin.®* Similar precedent is furnished by 
General Income Shares, Inc.,5* in which the Commission held that, 
where a debtor owing the registrant two thousand dollars replaced 
such debt with a note and mortgage of fifty-five hundred dollars in 
order to create a surplus, such surplus should be labelled “donated” 
surplus, rather than “earned” surplus. It was also held improper 
and misleading to include the resulting gain in earned or current in- 
come, since such income is not realized until the note and mortgage 
are actually sold or collected. 

The instructions of the Commission require that valuation and 
qualifying reserves be shown seperately in the statements as deduc- 
tions from the specific assets to which they apply; and that assets 
mortgaged, pledged, or otherwise subject to a lien, be so designated.” 
In Bankers Union Life Company® the balance sheet in question 
listed as “Investments,” certain bonds which were pledged with 
authorities of Washington, Oregon and Texas for the protection of 
investors residing in those states. The Commission held that a bal- 
ance sheet, in showing the securities as general assets, when such 
assets were not available to the class of investor to whom the balance 
sheet was addressed, was deceptive. 

Instructions of the Commission state that trade notes and trade 
accounts known to be uncollectible shall be excluded from the assets 
as well as from the reserve,”! that good will is considered as merely 


a capitalization of profits in excess of normal return on the firm’s 
capital exclusive of good will, and that in order to properly write up 





“S.E.C. Reg. S-X, Rule 5.02, Subsec. 34. 

*1 S.E.C. 110 (1935). 

* Cf. Metropolitan Personal Loan Co., 2 S.E.C. 803 (1937); Unity Gold 
Corporation, 3 S.E.C. 618 (1938). 

@S.E.C. Reg. S-X Rule 3.11 and Rule 3.18. 

"2 S.E.C. 63 (1937). 

™S.E.C. Reg. S-X, Rule 5.02, Subsec. 2 and 3 cf. American Gyro Co., 1 
S.E.C. 83 (1935). 
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good will such excess profits must have been demonstrated by past 
experience.** In connection with consolidated statements, there must 
be elimination of intercompany items and transactions and of inter- 
company profits from inventories.7* Except in certain exceptional 
cases, reacquired evidences of indebtedness must be shown separately, 
as a deduction, under the appropriate liability caption.** Reacquired 
stock and discount on stock must be shown as deductions from net 
worth, and not as assets.?°> The Commission has adopted a rule re- 
quiring the accountant, in connection with the registration state- 
ment, to comment upon and give his opinion concerning the account- 
ing principles and procedures followed by the business organization 
to which the statement pertains.7* This has been interpreted to 
require a disclosure and explanation of changes in accounting pro- 
cedure necessary for intelligent comparison of the financial state- 
ment with similar statements of previous years.” 

The statutory action so far discussed, relates only to initial offer- 
ings of securities. A more recent statute provides for annual regis- 
tration statements in connection with securities listed on national 
stock exchanges.7® Such statements are similar in content to those 
required for new securities. But the civil liability of those preparing 
such annual statements is not as extensive as under the statutory 
remedy already discussed.7® For an investor to succeed in a suit for 
misrepresentation against the expert who prepared the statement 
there must be proof of reliance upon such statement. And the 
accountant can defend with proof that he acted in good faith and 
had no knowledge that the statement was false or misleading. Thus, 
the statutory remedy is very similar to the common law action of 
fraud where the element of scienter is retained. Just how the courts 
will interpret this section remains to be seen. But even in the 
absence of statute the Supreme Court of the United States has given 
some indication that where a statement is positive and unqualified, the 





™ American Gyro Co., 1 S.E.C. 83 (1935). 

"S.E.C. Reg. S-X, Rule 3.18 (b) and Rule 4.08. 

“S.E.C. Reg. S-X, Rule 3.15. 

™S.E.C. Reg. S-X, Rules 3.16 and 3.17. 

™ General Rules and Regulations Under the Securities Act of 1933 (1937) 43. 
™Blough, supra Note 63, at 108. 

™ Securities and Exchange Act, 48 Srat. 881, 15 U.S.C. $78 (1934). 

™48 Srar. 897, 15 U.S.C. §78r. (1934). 
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speaker becomes a guarantor of its truth.®° 

Much as the Securities Act and the Securities Exchange Act may 
accomplish, there are many situations where the statutory actions do 
not apply or are inadequate. Securities offered only within a state, 
where agencies of interstate commerce are not employed, and offered 
by an issuer doing business only with a single state or territory; or 
security issues involving neither underwriting nor a public offering 
may be exempt from the Securities Act.*1 The Acts do not, of 
course, protect those who, in reliance upon financial statements, 
grant individual credit, or credit in connection with sales. The 
statutory actions merely supplement the common law remedies. 


CoNCLUSION 


Lack of privity of contract has been used by the courts as a 
basis for refusing to impose liability for negligent misrepresenta- 
tions. So many inroads have been made upon the doctrine of 
privity of contract that it can no longer be properly designated the 
general rule.8* Moreover, since the date of Ultramares Corporation 
v. Touche the doctrine of MacPherson v. Buick Motor Company has 
been unhesitatingly applied to cases of property damage in addition 
to those involving personal injury.8* There would seem to be no 
logical distinction between physical injury and damage to purely 
economic interests. Nor is there any sound reason for denying 
liability for the use of negligent words. Thomas v. Winchester,® 
almost the first case to limit the doctrine of privity, was a case in- 
volving negligent misrepresentation. It has been said that the reck- 
less writer should be held to as high a standard as the reckless 
driver, “for his pen may impoverish thousands, while his car can 
hurt but a few.’”®5 

Privity of contract would seem to be so flimsy an objection as to 





Smith v. Richards, 13 Pet. 26 (U.S. 1839) was an action in equity by a 
purchaser of a mine against the seller, who had made certain misrepresentations 
in connection with the sale. The purchaser had not had opportunity to personally 
inspect the land. It was held that the representations were equivalent to warran- 
ties. Id, at 42. Cooper v. Schlesinger, 111 U.S. 148 (1884); Lehigh Zinc & Iron 
Co. v. Bamford, 150 U.S. 665 (1893) semble. It has been held, however, that the 
rule does not apply to actions at law. Halsey v. Minnesota-South Carolina Land 
& Timber Co., 28 F. (2d) 720 (C.C.A. 4th, 1928). 

"48 Srat. 74 (1933), 15 U.S.C. $77 (1934). Douglas and Bates, supra note 
60, p. 185. 

“Note (1938) 12 St. Joun’s L. Rev. 281, 285. 

* Genesee County Patrons F. R. Ass’n v. Sonneborn Sons, 263 N.Y. 463, 189 
N.E. 551 (1934); Sicard v. Kremer, 133 Ohio St. 291, 13 N.E. (2d) 250 (1938). 

™6 N.Y. 398 (1852). 

“ Hitz, J., dissenting in New York Title & Mortgage Co. v. Hutton, 71 F. 
(2d) 989, 996 (App. D.C. 1934). 
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create doubt whether it is the real basis for the denial of liability.5¢ 
The true reason for a denial of liability for negligent misrepresenta- 
tion seems to be that the courts have considered it socially unde- 
sirable to extend potential liability to an incalculable degree. As 
stated in the Ultramares case :8* 
If liability for negligence exists, a thoughtless slip or blund- 
er... May expose accountants to a liability in an inde- 
terminate amount for an indeterminate time to an indetermin- 
ate class. The hazards of a business conducted on these 
terms are so extreme as to enkindle doubt whether a flaw may 
not exist in the implication of a duty that exposes to these 
consequences. ... 
But is the liability for the negligence as unlimited as the court 


suggests? That the accountant can qualify his report and restrict its 
uses seems to have escaped the court’s intention entirely. That such 
qualifications not only can be made, but in many instances ought to 
be made, has often been recognized.** Moreover, the liability though 
indeterminate is not totally unlimited. Recoveries in large amounts 
would ordinarily ensue only where there are large discrepancies in 
the balance sheet; large inaccuracies would usually indicate a high 
degree of negligence so that liability would not seem particularly 
unjust. As in an action for fraud, the plaintiff in an action for 
negligent misrepresentation would be put to proof of reliance, proof 
not required under the statutory action provided by the Securities 





"In Cole v. Vincent 229 App. Div. 520, 242 N.Y. Supp. 644 (4th Dept. 1930), 
a county clerk recorded a judgment affecting title to land under a wrong alpha- 
betical heading; an abstract company failed to note the judgment in compiling 
an abstract which was relied upon by vendee of the land to his damage 
It was held in a suit by the vendee against the county clerk that the question 
of negligence should have been submitted to the jury under proper in- 
structions on the element of proximate cause. In view of the later case of Ultra- 
mares Corporation v. Touche, the decision of Cole v. Vincent can only be ex- 
plained on the ground that the defendant was a public officer. But although one 
ground for applying liability in Glanzer v. Shephard was that the defendant was 
engaged in a public calling, it seems clear that this did not comprise the distinc- 
tion between the Glanzer and Ultramares cases. This portion of the holding of 
Cole v. Vincent would therefore seem to be no longer law. 

255 N.Y. 170, 188, 174 N.E. 441, 448. 

* Cases in which liability was avoided because the defendant made known the 
sources of his information are Higgins v. Security Trust & Savings Bank, 203 
Cal. 398, 264 Pac. 744 (1928); Mackown v. Illinois Publishing and Printing Co., 
289 Ill. App. 59, 6 N. E. (2d) 527 (1937); Beardsley v. Ernest, 47 Ohio App. 241, 
191 N.E. 808 (1934). Where an inventory is not completely verified, it has been 
pointed out that there should be some qualification in the auditor’s certificate. 
Note (1939) 13 Sr. Jonn’s L. Rev. 310, 318. Accounting texts recognize that the 
auditor’s certificate should describe the scope of the examination; the extent of 
the auditor’s reliance upon the client’s system of internal control; the extent to 
which reliance was placed upon information supplied by the client, the client’s 
employees and upon other experts; and the degree of reliance upon tests and 
samplings. See Trovant, Frvanctat Avupits (1937) 180. 
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Act. The plaintiff would also be required to prove that his dam- 
age resulted from the falsehood complained of, a requirement so 
onerous that it was largely excluded from the statutory action pro- 
vided by the Securities Act.” 

Furthermore, in addition to the common law defenses to negli- 
gence actions generally, the defense that the subject matter supposed 
to be misrepresented was a mere matter of opinion is available. 
Courts have readily treated opinion as fact where stated by an ex- 
pert or one who possessed superior means of knowledge.** But 
courts have been liberal in setting wide bounds within which an 
opinion, though subsequently proved erroneous, will be held merely 
a mistake in judgment. And the standard of reasonable care is a 
precept capable of being molded to fit specific cases without causing 
inordinate hardship.*” 

A similarly indeterminate and severe liability has been enforced 
in other types of cases. One careless blunder in the specifications 
of a motor car would cause injury to an indeterminate number of 
individuals.** The hair dye distributed by the defendant in Sicard 
v. Kremer,®* the negligently described coating for a water tank in 
Genesee County Patrons’ Association v. Sonneborn Sons, or the 
negligently advertised toy pistol in Crist v. Art Metal Works,®* were 
all capable of producing vast damage to an indeterminate amount of 
property or number of persons. 

Justice Cardozo, in the Ultramares decision, felt that it would 
be absured to hold that the auditor’s duty to his client’s creditors 
and investors should equal his duty to his client.°* However, many 





"48 Srav. 74 (1933), 15 U.S.C. §77 (1934). 
* Ibid 


™«“Fven opinion ... may be . . . fraudulent if the grounds supporting it are 
so flimsy as to lead to the conclusion that there was no genuine belief back of it.” 
Ultramares Corporation v. Touche, 255 N.Y. 170, 186, 174 N.E. 441, 447 (1931). 

* Rouse, Legal Liability of the Public Accountant (1934) 23 Ky. L. J. 3; 
Shulman, supra note 54, at 251. 

"<The manufacturer who sells the automobile to the retail dealer invites the 
dealer’s customers to use it. The invitation is addressed in the one case to deter- 
minate persons and in the other to an indeterminate class, but in each case it is 
equally plain, and in each its consequences must be the same.” MacPherson v. 
Buick Motor Co., 217 N.Y. 382, 393, 111 N.E. 1050, 1054 (916). 

133 Ohio St. 291, 13 N.E. (2d) 250 (1938). 

* 263 N.Y. 463, 189 N.E. 551 (1934). 

* 230 App. Div. 114, 243 N.Y. Supp. 496 (1st Dept. 1930); aff'd, 255 N.Y. 
624, 175 N.E. 341 (1931). 

“Negligence . . . will have one standard when viewed in relation to the 
employer, and another and at times a stricter standard when viewed in relation 
to the public. Explanations that might seem plausible, omissions that might be 
reasonable, if the duty was confined to the employer . . . might wear another 
aspect if an independent duty to be suspicious even of one’s own principal is 
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accounting authorities not only recognize that such a duty exists but 
consider it superior to the duty owed the client.°* That accounting 
authorities recognize a superior moral duty to third parties would 
suggest that a legal duty as stringent as legal duty owed the client 
is no absurdity. 





owing to investors.” Ultramares Corporation v. Touche, 255 N.Y. 170, 188,174 
N.E. 441, 448 (1931). Cf. State Street Trust Co. v. Ernst 278 N.Y. 104, 118,15 
N.E. (2d) 416, 421 (1938) where the court said: “It does not suffice to rely ... 
upon the statement of an officer of the firm the books of which are being ex- 
amined. If an accountant may disregard a situation which indicates substantial 
losses because he is informed by the person whose books are being examined that 
there is adequate security, the balance sheet issued . . . contains a misrepresenta- 
tion. The very purpose of the bank in seeking the balance sheet prepared by the 
accountant is to check any possible fraud on the part of the person seeking the 
| PE 

*“The accountant must recognize that his paramount obligation is to the 
investor... .” May, The Accountant and the Investor, VAwWTER Lectures (1932) 
26, 35. “They [investors] properly should look upon the accountant as an im- 
partial investigator in whom full reliance may be placed for . . . the disclosure of 
all information relative to the accounts to which they are rightfully entitled, 
whether such information be favorable or unfavorable to the interests of the 
management.” Andersen, The Accountant and his Clientele, VAWTER LECTURES 
(1932) 81, 93. 

“There is at least one obligation that can be stated with practically no quali- 
fication. Where the accountant is engaged in a particular service, he should per- 
form that service to the best of his ability, whether or not the results are pleasing 
to the person by whom he is directly employed. . . . Here is to be found an 
explanation of the seeming anomaly involved in the statement that the accountant 
who is called upon by a corporation to certify its financial reports should con- 
sider the interests of the investor, or the general public, in preference to that of 
his immediate employer. . . . It is because it is believed by the investors and 
others who rely on his certificate that he is both competent and loyal to the 
truth, that it has value; and out of this fact arises a definite obligation to 
them... . He should accept employment only from those who recognize that he 
has this prior obligation and that he will perform no service for them that is 
inconsistent with it.” Custis, Introductory—Accountancy as @ Profession VAWTER 
Lecrures (1932) 17. 

















NOTES AND COMMENTS 


ADMINISTRATIVE Law—JupicIAL REVIEW oF QuasI-LEGISLa- 
TIVE Orpers—Recognizing the inherent limitations of the courts in 
adequately handling the problems dealt with by modern administra- 
tive agencies, both the legislature and the Supreme Court have 
limited and conditioned judicial control of quasi-legislative orders 
issued by administrative bodies in Wisconsin. In the main, these 
limitations are invoked by requiring a preliminary resort to the 
administrative remedy before attacking the order in court and by 
restricting judicial review in such a manner as to give finality to 
administrative fact findings. Although most jurisdictions accord 
administrative rule-making of a “legislative” character a review dif- 
fering from that provided for administrative “adjudication”,) the 
distinction is not regularly adhered to by the Wisconsin Court? and 
legislature.® 

Exhaustion of the Administrative Remedy 


The rule that the administrative remedy must be exhausted‘ 
before resorting to the courts applies when there is an attack upon 
quasi-legislative® as well as quasi-judicial orders.6 Some statutes 
creating administrative bodies expressly require a prior resort to 
the agency ;? others simply empower the agency to modify or set 





*For a brief discussion of the distinction between administrative “legislation” 
and “adjudication” see Beuscher, Representation in Cases of Collateral Attack 
Upon Administrative Rules, this issue 

* See Toebe Academy of Beauty Culture v. Kelly, 239 Wis. 103, 106, 300 
N.W. 476, 478 (1941); but cf. State ex rel. Milwaukee Medical College v. Chit- 
tenden, 127 Wis. 468, 498, 107 N.W. 500, 509 (1906). 

* The legislature usually provides for only one method of reviewing acts of a 
particular agency although the same agency frequently exercises both quasi- 
judicial and quasi-legislative powers. Similarly it is provided that judicial review 
of administrative orders promulgated under the fair trade practices and milk 
control laws (Wis. Strat. (1941) §§100.03 and 100.205) shall be in the manner 
provided in the Workmen’s Compensation Act (Wis. Strat. (1941) c. 102.) While 
Workmen’s Compensation proceedings are concededly judicial in nature, regula- 
tions under the fair trade practices and milk control acts are typically legislative. 

*The principle is fully discussed in Berger, Exhaustion of Administrative 
Remedies, (1939) Yate L. J. 981; Notes (1927) 27 Cor. L. Rev. 450; (1935) 35 
Cor. L. Rev. 230. 

*Toebe Academy of Beauty Culture v. Kelly, 239 Wis. 103, 300 N.W. 476 
(1941) State ex rel. Atty. Gen. v. Fasekas, 223 Wis. 356, 269 N.W. 700 (1937); 
State ex rel. Atty. Gen. v. Noyes, 223 Wis. 378, 269 N.W. 710 (1937). 

*State ex rel. Madison Airport Co. v. Wrabetz, 231 Wis. 147, 285 N.W. 504 
(1939) ; Northwestern Nat. Ins. Co. v. Mortensen, 230 Wis. 377, 284 N.W. 13 
(1939) ; Corstvet v. Bank of Deerfield, 220 Wis. 209, 263 N.W. 687 (1936). 
"Wis. Srar. (1941) §$§196.41, 101.17. 
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aside its own orders. Even if neither provision appears in the 
statute, when the administrative body, under its general power to 
make rules for its own procedure, adopts a rule permitting applica- 
tions for modification of its orders, the court requires that such 
modification procedure be resorted to before judicial review can be 
had.® 

In considering when the exhaustion of administration remedies 
principle will be applied, both the nature of the substantive attack 
and the character of the proceedings in which the administrative 
regulation is challenged are important. When the constitutionality 
of the governing statute is attacked, the exhaustion rule is held to be 
inapplicable on the theory that an unconstitutional statute is a nulli- 
ty.° Moreover, since the administrative agency cannot pass upon 
the validity of the statute under which it is created," it would be 
useless to require a preliminary appeal to the agency when the only 
attack is leveled at the basic statute. When both the regulation and 
the basic statute are challenged the validity of the administrative 
order will be presumed’? and only the constitutionality of the en- 
abling statute will be considered.1* 

The Administrator of the Industrial Recovery Act of 1935 was 
empowered to promulgate a code eliminating unfair practices and 
methods of competition.4* Considering regulations issued under this 
statute, the court held that whether the fixing of prices and wages 





*See n. 3, supra. 

*Toebe Academy of Beauty Culture v. Kelly, 239 Wis. 103, 107, 300 N.W. 
476, 478 (1941). 

* State ex rel Tingley v. Gurda, 209 Wis. 63, 243 N.W. 317 (1932). See also 
opinion in State v. Neveau, Circ. Ct., Milwaukee County, Wis., Aug. 16, 1940. 

See also Peterson Baking Co. v. Bryan, 290 U.S. 570, 575 (1934); Red. C. Oil 
Co. v. N. Carolina, 222 U.S. 380, 394 (1912). 

"Knott v. South West Tel. & Tel., 2 Mo. P.S.C. 531 (1915). 

™In addition to the fact that the particular task of the specialized admin- 
istrative agency is to investigate and study the problems delegated, it has been 
held that there is an added reason for presuming that facts exist justifying an 
administrative regulation when it is adopted after notice and public hearings. 
Pacific States Box and Basket Co. v. White, 296 U.S. 176, 185 (1935). 

Not only does the Wisconsin Court presume that the administrative agency 
made the necessary findings, but also that it acted with regularity and within its 
scope. State v. Fasekas, 223 Wis. 356, 269 N.W. 710 (1937); Toebe v. Kelly, 
239 Wis. 103, 300 N.W. 476 (1941). 

“Toebe Academy of Beauty Culture v. Kelly, 239 Wis. 103, 300 N.W. 476 
(1941) ; Henneman v. Finnegan, Circ. Ct., Dane County,, Wis., Oct. 16, 1934; 
State ex rel. Atty. Gen. v. Fasekas, 223 Wis. 356, 269 N.W. 700 (1937); State 
ex rel. Atty. Gen. v. Noyes, 223 Wis. 378, 269 N.W. 710 (1937). See In re Pe- 
tition of State ex rel. Attorney General, 220 Wis. 25, 264 N.W. 633 (1936); In re 
Exercise of Original Jurisdiction, 201 Wis. 123, 229. N.W. 643 (1930); Note (1935) 
35 Col. L. Rev. 230, n. 85. 
“Wis. Stat. (1935) $100.20. 
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was reasonably related to eliminating unfair practices must first be 
determined in a proceeding before the administrative body.’5 This 
seems fundamentally sound because administrative experience is 
bound to be of great aid in determining whether the rules are reason- 
ably related to the legislative objectives. This relationship may de- 
pend upon practical administrative problems in choosing appropriate 
and effective methods to achieve the stated objective, as well as upon 
technical and economic fact revealed by the agency’s investigation.!¢ 
There is some doubt as to the propriety of precluding one who 
is being prosecuted for violating an order from attacking its validity 
simply because he has not previously taken the initiative of applying 
for modification by the agency. The applications of the rule in such 
cases is particularly disturbing where the rule affects large numbers 
of small businessmen or tradesmen upon whom notice of the regu- 
lation is apt to make little or no impression until after the time limit 
for making application for modification has run.17 However that 
objection is eliminated where the administrative board establishes 
a procedure whereby anyone adversely affected by a regulation may 
petition the board for modification at any time in spite of the statu- 
tory limitations; where the agency has made such provision the 
court has applied the exhaustion principle in enforcement cases.1® 
In State v. Neveau,!® however, the court suggested that in en- 
forcement proceedings the defendant has the right to put forward all 
the defenses he has to administrative regulations which “appear to be 





* State ex rel. Atty. Gen. v. Fasekas, 223 Wis. 356, 269 N.W. 700 (1937); 
State ex rel. Atty. Gen. v. Noyes, 223 Wis. 378, 269 N.W. 710 (1937). 

** ATTORNEY GENERAL’s COMMITTEE ON ADMINISTRATIVE PROCEDURE, FINAL 
Report (1941) 116 et. seg. does not favor a detailed judicial review of adminis- 
trative regulations. The Committee was of the opinion that such a review would 
place a fetter upon administrative discretion in that the chief issues were not 
factual but rather the proper balancing of objectives and a choice of the methods 
which would achieve the objectives. 

* See dissent of Fowler, J. in State v. Fasekas, 223 Wis. 356, 374, 269 N.W. 
700, 708 (1937). An excellent discussion of notice and hearing may be found in 
AtTorNEY GENERAL’s COMMITTEE ON ADMINISTRATIVE PROCEDURE, Finat REporT 
(1941) 101. 

Wis. Strat. (1941) $102.23 (1) provides that orders issued by the Industrial 
Commission shall, in the absence of fraud, be conclusive if action for review is 
not started within thirty days from issuance of the order. Emergency Price Con- 
trol Act, §203(a), Pub. L. 421, 77th Cong., c. 226, 2nd sess. (Jan. 30, 1942) pro- 
vides that protest as to the validity of any regulation must be made within sixty 
days with the exception that protest may be made after sixty days if based solely 
on grounds arising after the expiration of sixty days. Quaere, whether such pro- 
visions would be upheld in an enforcement action, especially penal, by the ad- 
ministrative agency? 

* State ex rel Atty. Gen. v. Fasekas, 223 Wis. 356, 269 N.W. 700 (1937); 
State ex rel Atty. Gen. v. Noyes, 223 Wis. 378, 269 N.W. 710 (1937). 

* State v. Neveau, 237 Wis. 85, 294 N.W. 796, 296 N.W. 622 (1941). 
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invalid upon their face and do not deal with factual situations, resting 
upon testimony taken during the course of formulating code stand- 
ards.””° Because of the manner in which the trial court disposed 
of the case,”* the Supreme Court did not have before it the testimony 
taken by the agency prior to promulgating the code. Nevertheless, 
departing from the attitude taken in prior cases, the court declared 
that it was unable to discover anything approaching unfair methods 
of competition or unfair trade practices in the fact that one barber 
charged lower prices than another. The findings of the administra- 
tive body after substantial investigation of conditions of the trade 
indicated, to the contrary, that the cutting of wages and rates was 
inextricably tied up with unfair practices.” 

Whether the Neveau case represents an actual retreat from the 
court’s position in State v. Fasekas** and State v. Noyes** is not at 
all clear. It is almost impossible to know from the opinion whether 
the court held the basic statute unconstitutional, or simply held the 
code ultra vires. In its concluding paragraph the court attempts to 
distinguish the Fasekas case by saying that the Neveau case “in- 
volved ar attempt to exercise a power which is not delegable. . . .”%6 
Thus the rule appears to be that in an enforcement proceeding the 
defendant might attack the validity of a regulation without having 
exhausted his administrative remedy where the statute would be void 
as an invalid delegation if it authorized such regulation. If this is all 
the case holds it is no innovation, but logically follows from the rule 
that the exhaustion principle does not apply where the validity of 
the basic statute is the issue. At any rate, in view of the qualified 
nature of the court’s statement,?? it would be rash to assume that the 





* Id. at 97, 294 N.W. at 802. 

™The trial court declared that it would follow the Fasekas case. Therefor, 
in this action, it would not go into the question of whether the code was sup- 
ported by the administrative findings and only evidence going to the constitu- 
ticnality of the statute was to be admitted. Printed Case p. 72, Record p. 86, 
State v. Neveau, 237 Wis. 85, 294 N.W. 796, 296 N.W. 622 (1941). The trial 
court held that the statute was an unconstitutional delegation of legislative powers 
and contained an unreasonable classification. 

“Brief for Appellant on Motion for Rehearing, pp. 11-33, 67-76, State v. 
Neveau, 237 Wis. 85, 296 N.W. 622 (1941). 

* 223 Wis. 356, 269 N.W. 700 (1937). 

™* 223 Wis. 378, 269 N.W. 710 (1937). 

™ See Brief for Appellant on Motion for Rehearing, p. 7, State ex rel. Atty. 
Gen. v. Fasekas, 223 Wis. 356, 269 N.W. 700 (1937). 

* 237 Wis. 85, 110, 296 N.W. 622 (1941). 

* The statement that the defendant may put forward all his defenses was 
qualified by “where such standards appear to be invalid upon their face and do 
not deal with factual situations, resting upon testimony taken during the course 
of formulating code standards.” 
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Neveau case holds that one need not have exhausted his administra- 
tive remedies in order to challenge a regulation whenever he is 
defending a suit brought against him for violating the regulation. 
To so hold would enable one to defeat the requirement by simply 
ignoring the regulation and waiting for enforcement proceedings.”8 
When parties have been given notice and ample opportunity to be 
heard in the proceedings which antedate the rule and also an oppor- 
tunity to be heard in a proceeding to modify the order, the applica- 
tion of the exhaustion principle in enforcement proceedings would 
seem to be just. 

The requirement of a preliminary resort to the administrative 
agency provides opportunity for a hearing by those whose specialized 
experience and proficiency equips them to best handle the particular 
problem.”® If the administrator finds he has erred, he may modify 
the regulation himself and avoid unnecessary litigation, thus facili- 
tating the functioning of both judicial and administrative machinery. 
Where modification is denied, there is at least an opportunity to 
construct an adequate record as the basis for intelligent judicial 
review. 


Nature of Review 


The rule is well established that the method of review prescribed 
by a statute creating new rights or powers is exclusive.*® The rule 
not only requires a party to exhaust his administrative remedy** but 
also restricts him to the prescribed manner of judicial review.** 
Recent statutes** delegating quasi-legislative duties have incorporated 
the provisions of the Workmen’s Compensation Act requiring a re- 





* This argument was made to the court in the Brief for Appellant, p. 12, 
State v. Fasekas, 223 Wis. 356, 269 N.W. 700 (1937) and was apparently accepted 
as against the argument that when the State and not the defendant is the moving 
party the rule should not apply. See Brief for Respondent on Motion for Re- 
hearing, p. 3, State v. Fasekas, 223 Wis. 356, 269 N.W. 700 (1937). 

* See In re Petition ex rel. Attorney General, 220 Wis. 25, 45, 264 N.W. 633, 
641-2 (1936) where the court declared: “Manifestly, the consideration of codes 
prescribed for the various industries must involve a knowledge of intricate and 
involved matters of fact of which this court and perhaps no court can be as- 
sumed to have accurate knowledge.” 

State ex rel. Attorney General v. Fasekas, 223 Wis. 356, 269 N.W. 700 
(1937) ;In re Jeness, 218 Wis. 447, 261 N.W. 415 (1935); State ex rel. Waldorf 
v. Hill, 217 Wis. 59, 258 N.W. 361 (1935). 

*™ See n. 3 & 7, supra. 

* Corstvet v. Bank of Deerfield, 220 Wis. 209, 263 N.W. 687 (1936); State 
ex rel. Waldorf v. Hill, 217 Wis. 59, 258 N.W. 361 (1935); State ex rel. Allen v. 
Railroad Commission, 202 Wis. 223, 231 N.W. 184 (1930). 


* See n. 3 supra. 




















May] NOTES AND COMMENTS 397 


view very much like certiorari.** The general rule, in the absence of 
statute, is that certiorari will not lie to review administrative orders 
legislative in character.** However, even in the absence of specific 
legislative direction the Wisconsin court has said, in Toebe Academy 
cf Beauty Culture v. Kelley, that “The ordinary method of review- 
ing the action of a board exercising legislative and quasi-judicial 
power is certiorari.”%¢ 

Relatively few of the decisions holding certiorari inappropriate to 
review quasi-legislative orders contain an adequate discussion of the 
problem. The essence of the objection to the use of certiorari for 
review of “legislative” orders is that the promulgating agency is not 
bound to base such orders entirely upon the evidence taken at formal 
hearings, but, as a “little legislature”, may act upon its expert knowl- 
edge and general administrative experience—matters which are not 
of record.** Because hearings preceding the promulgation of gen- 
eral rules are investigatory rather than adversary, records of such 
hearings may be inadequate as the sole basis for judicial review. 

The above objections are to a large extent obviated by the man- 
ner in which the statutory review in the nature of certiorari is ad- 
ministered in Wisconsin. Section 102.23 of the statutes requires the 
commission to return to the court, along with its answers, all docu- 
ments, files, and testimony connected with the promulgation of the 
order and the hearing for modification preceding the court action.** 





** Wis. Stat. (1941) $102.23 in substance provides that when the commission 
acts within its powers and without fraud its findings of fact should be conclusive. 
An action to review the order must be commenced within 30 days and with its 
answer the commission is to return to the court all documents or papers on file 
along with all testimony taken. This return plus the papers which normally make 
up the judgment role constitutes the record upon which the review is to be had. 
The order of the commission can only be set aside if the commission acted in 
excess of its powers, the order was procured by fraud, or the findings do not 
support the order. The court considers this to be in the character of a certiorari 
review. General A. F. & L. Assurance Corp. v. Industrial Comm., 223 Wis. 635, 
644-5, 271 N.W. 385, 389 (1937); Borgnis v. Falk Co., 147 Wis. 327, 358-61, 133 
N.W. 209, 218-20. 

* Fisenne v. Bay Ridge District Local Bd., 294 N.Y.S. 595 (1937); Neddo v. 
Schrade, 270 N.Y. 97, 200 N.E. 657 (1936) ; West Flagler Amusement Co. v. State 
Racing Commission, 122 Fla. 222, 165 So. 64 (1935); Anderson v. Franklin 
County School Bd., 164 Miss. 646, 146 So. 134 (1933). 

* 239 Wis. 103, 106, 300 N.W. 476, 478 (1941). Cf. State ex rel. Milwaukee 
Medical College v. Chittenden, 127 Wis. 468, 107 N.W. 500 (1906). 

Due process does not require that hearings be given prior to issuance of 
legislative orders. Highland Farms Dairy v. Agnew, 16 F. Supp. 575,586 (E. D. 
Va. 1936). However most Wisconsin statutes require a hearing. Ws. Srar. 
(1941) §100.205. Even where such a hearing is required a hearing like that given 
by the legislature will suffice. Norwegian Nitrogen Products Co. v. United States, 
288 U.S. 294, 305 (1933). 

*™ See n. 34, supra. 
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The record so brought up is conclusive as to all findings of fact sup- 
ported by evidence.*® If the court contemplates the same type of 
procedure when it suggests certiorari to review “legislative or judi- 
cial” orders even in the absence of express statutory direction,” the 
record brought up is likely to be fully adequate for intelligent re- 
view, protecting both the interests of the public as represented by 
the agency and the rights of the individual litigant. In fact the 
record is much more apt to contain a full presentation of basic social 
and economic facts than where the litigants are handicapped by evi- 
dentiary obstacles of a judicial tribunal. 


Conclusion 


As long as administrative hearings are fairly conducted and all 
persons are given adequate opportunity to contest regulations affect- 
ing them before the promulgating agency, the requirement that one 
exhaust his administrative remedy and the limitation to certiorari as 
the exclusive method of review can work no real hardship. By the 
application of these principles judicial control of administrative proc- 
ess accords a proper degree of respect and finality to administrative 
action and at the same time is sufficient to check any palpable abuse 


of authority. 
Marvin Hotz 


BANKs AND BANKING—RIGHTS OF PAYEE AGAINST DRAWEE 
Wao Pays CuHeck on Forcep ENporsEMENT. A check payable to 
plaintiff was cashed by the drawee bank, on a forged endorsement. 
The bank stamped the check “paid” and charged the account of the 
drawer. In an action by the payee against the bank, the trial court 
overruled a demurrer to the complaint and held the bank liable for 
the face value of the check on the theory of money had and received 
or conversion. Reversed, Miller v. Northern Bank. 





* Ibid. State ex rel. Morehouse v. Hunt, 235 Wis. 358, 291 N.W. 745 (1940); 
Genera] A. F. & L. Assurance Corp. v. Ind. Comm., 223 Wis. 635, 271 N.W. 385 
(1937) ; Bluemound ex rel. Amusement Park, Inc. v. Mayor of City of Milwaukee, 
207 Wis. 199, 240 N.W. 847 (1932) ; State ex rel. Schiewitz v. Wisconsin Real Es- 
tate Broker’s Bd., 188 Wis. 632, 206 N.W. 863 (1926). 

“The court indicated in Toebe Academy of Beauty Culture v. Kelly, 239 
Wis. 103, 106, 300 N.W. 476, 478 (1941) that it did contemplate such review. 
It cited Borgnis v. Falk Co., 147 Wis. 327, 133 N.W. 209 (1911) after stating, 
“The ordinary method of reviewing the action of a board exercising legislative 
and quasi-judicial power is by certiorari.” 

7239 Wis. 12, 300 N.W. 758 (1941). 
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May] NOTES AND COMMENTS 

Clearly, by statute, a check is not an assignment ;? therefore any 
recovery must be based on some other theory, such as acceptance, 
money had and received, conversion, negligence, or estoppel. The 
court in holding that payment is not acceptance is in accord with 
what is regarded by the majority of courts and writers® as the bet- 
ter view before* and since the N. I. L.,5 which provides that accept- 
ance must be in writing and signed by the drawee.® The principal 
case in this respect, however, is in sharp contrast with statements in 
earlier Wisconsin cases in which the court said, “payment clearly 
constitutes acceptance,”’ and “the manner of handling amounted to 
acceptance or payment.”® While the precise holdings of these cases 
are not necessarily overruled, the reasoning of such cases deserves 
reconsideration. 

There seems to be considerable conflict in the cases on the ques- 
tion of whether or not recovery can be had on some other theory, 
such as conversion or money had and received.® Some jurisdictions, 





? Wis. Strat. (1941) §118.65 (N.I.L. $101). 

*Miller v. Northern Bank, 239 Wis. 12, 15, 300 N.W. 758, 759 (1941); 
7 Am, Jur. §555, p. 404 (1925); 38 Harv. L. Rev. 857, 878; Brannan’s NeEco- 
TIABLY INSGRUMENTS LAw (6th Ed. 1938) $132, p. 1077; Brapy, Bank CHEcKS 
(2d Ed. 1926) §164, p. 257. 

‘First National Bank of Washington v. Whitman, 94 U.S. 343, 347 (1876). 
In Bank of the Republic v. Millard, 10 Wall. 152, 157 (U.S.1869), it is said 
“Because the bank paid the check on a forged indorsement . . . to a person not 
authorized to receive the money, it does not follow that the bank promised the 
plaintiff to pay the money again to him... .” 

* Blacker & Shepard Co. v. Granite Trust Co., 284 Mass. 9, 12, 187 N.E. 53, 
54 (1933); Federal Land Bank of New Orleans La. v. Collins, 156 Miss. 893, 127 
So. 570 (1930); Allen v. Home Saving Bank Co., 33 Ohio App. 133, 168 N.E. 
399 (1929). Contra: Commercial Investment Co. v. Citizens State Bank of Pratt, 
227 Mo. App. 498, 54 S.W. (2d) 424 (1932); Dawson v. National Bank of Green- 
ville, 196 N.C. 134, 144 S.E. 833 (1928); these cases seem to rely upon retention 
of the check rather than the payment itself as constituting acceptance. See Wrs. 
Stat. (1941) §§118.11 and 118.12 (N.I.L. §$136, 137) concerning “constructive 
acceptance.” Clearly, under Wis. Strat. (1941) §118.12, mere retention is not 
acceptance. 

*Wis. Stat. (1941) $118.07 (N.I.L. $132). 

"Fidelity & Casualty Co. v. Planenscheck, 200 Wis. 304, 308, 227 N.W. 387, 
389 (1929) (drawer’s and payee’s signatures forged; held, drawee could not re- 
cover money paid out on forgeries). 

* First National Bank of Portage v. Wisconsin National Bank of Watertown, 
210 Wis. 533, 535, 246 N.W. 593, 594 (1933). 

° Recovery in conversion: Bentley M. & Co. v. La Salle Street Trust & Savings 
Bank, 197 Ill. App. 322 (1916); Blacker & Shephard Co. v. Granite Trust Co., 
284 Mass. 9, 187 N.E. 53 (1933) ; Spaulding v. First National Bank, 210 App. Div. 
216, 205 N.Y.S. 492 (4th dept., 1924), order affirmed, 239 N.Y. 586, 147 N.E. 206 
(1924). 

Recovery in assumpsit for money had and received: Paul Goodall Real 
Estate & Ins. Co. v. North Birmingham American Bank, 225 Ala. 507, 144 So. 7 
(1932) ; James v. Union National Bank, 238 Ill. App. 159 (1925). 

Recovery; Form of action not considered: Wayne Tank & Pump Co. v. 
Bank of Eureka Springs, 172 Ark. 775, 290 S.W. 370 (1927); McFadden v. 
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including Wisconsin, permit recovery where the suit is against a col- 
lecting bank, though they would deny recovery against a drawee 
bank.!° 

In those jurisdictions permitting recovery for conversion, it is 
reasoned that the statement of the N. I. L. that a check is not an 
assignment! was intended to apply simply to cases where a bank 
had refused to pay, and not where the bank had in fact paid;# 
further, it is said that the taking of a check from one with no au- 
thority to deliver it, and its ultimate return to the maker, consitutes 


a dealing with it inconsistent with the rights of the true owner." 
Those jurisdictions denying recovery do so on the grounds that “pay- 
ment” on a forged or unauthorized indorsement is a nullity ;1* there 
can be no conversion action because there is no property right appro- 
priated by the drawee, the funds of the drawer remaining undiminish- 
ed and the drawer’s indebtedness to the payee unaffected.’® 
Although the theory of recovery on grounds of money had and 
received, or conversion, solely on the basis of payment was rejected 
in the principal case, the court intimates that if the complaint had 
alleged that the drawee knew or should have known of the forgery, 





Follrath, 114 Minn. 85, 130 N.W. 542 (1911). 

Recovery denied: Corbett v. Kleinsmith, 112 F. (2d) 511 (C.C.A. 6th, 1940) ; 
First National Bank v. Whitman, 94 U.S. 343 (1876); National Union Bank v. 
Miller Rubber Co., 148 Md. 449, 129 Atl. 688 (1925); Gordons Fireworks Co. v. 
Capital National Bank, 236 Mich. 271, 210 N.W. 263 (1926); cf. Fidelity & 
Deposit Co. v. Bank of Charleton, 267 Fed. 367 (C.C.A. 4th 1920). 

* Evenson v. Waukesha Nat. Bank, 189 Wis. 170, 207 N.W. 415 (1926). 
Miller v. Northern Bank, 239 Wis. 12, 15, 300 N.W. 758, 759 (1941) recognizes 
that recovery has been allowed against collecting banks saying, “Those cases are 
based on the fact that a collecting bank exercises a stronger and more complete 
dominion and control over the check in contravention of payee’s interests than 
does a drawee bank.” See also Merchant’s Bank v. National Capitol Press, 288 
Fed. 265 (C.A., D.C., 1923); National Union Bank v. Miller Rubber Co., 148 
Md. 449, 129 Atl. 688 (1925); cf. Paul Goodall Real Estate & Ins. Co. v. North 
Birmingham American Bank, 225 Ala. 507, 509, 144 So. 7, 9 (1932) permitting 
recovery from drawee as well as collecting bank either in trover or for money 
had and received. 

™ Wis. Stat. (1941) $118.65 (N.I.L. $101). 

* James v. Union Nat. Bank, 238 Ill. App. 159, 165 (1925). 

* Bentley M. & Co. v. La Salle Street Trust & Savings Bank, 197 II. App. 
322, 324 (1916); Blacker & Shepard Co. v. Granite Trust Co., 284 Mass. 9, 13, 
187 N.E. 53, 54 (1933). 

* First National Bank v. Whitman, 94 U.S. 343, 347 (1876); Metropolitan 
Casualty Insurance Co. v. First National Bank in Detroit, 261 Mich. 450, 246 
N.W. 178 (1933). 

* Miller v. Northern Bank, 239 Wis. 12, 15, 300 N.W. 758, 760 (1941); 
National Union Bank v. Miller Rubber Co., 148 Md. 449, 455, 129 Atl. 688, 690 
(1925). 
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it might have stated a cause of action.’® This position has been taken 
in other jurisdictions’ although it appears to have little basis in 
logic. Ordinarily, such factors as negligence or bad faith have no 
place in the law of conversion.** The Supreme Court speaking of 
those cases allowing recovery on one theory or another, said in the 
principal case, “The trial court was influenced in its decision by 
cases that do not stand the test of logic in jurisdictions where the 
assignment by virtue of the issuing of a check is not recognized.”!® 
Is not this statement equally applicable to a claim to recovery based 
on the drawee bank’s negligence? 

If the statutory provision that checks are not assignments”? was 
intended to abolish all rights in the payee against a drawee who does 
not accept or certify in writing, the Miller case is sound. However, 
it is doubtful whether the statute was intended to cover more than 
the simple case of payee versus drawee, unattended by such circum- 
stances as forgery and negligence. In analogous situations the 
N. I. L. has not been construed to prohibit recovery on grounds out- 
side the N. I. L., such as negligence or conversion.*4_ Nevertheless, 
the Miller case follows the generally accepted view as to the proper 
interpretation of Section 101 of the N. I. L.?* and may be justified 
as being in the interests of uniformity, one of the chief objectives of 
the draftsmen of the statute.*3 

Jerry SIEFERT 


Contracts — MutuaL MIstaKE — MISREPRESENTATION—SET- 


TING AsipE RELEASE.—In Schmidtke v. Great Atlantic and Pacific 
Tea Co. of America’ P was injured through the negligence of D and 


was treated by D’s physician. P and D made a settlement in reliance 
on the physician’s statement, made in good faith, that P was ready 





* Miller v. Northern Bank, 239 Wis. 12, 15, 300 N.W. 758, 769 (1941). 

* Corbett v. Kleinsmith, 112 F. (2d) 511, 514 (C.C.A. 6th 1940); Fidelity & 
Deposit Co. v. Bank of Charleston, 267 Fed. 367, 370 (C.C.A. 4th 1920). 

* Schaap v. First National Bank, 137 Ark. 251, 208 S.W. 309 (1918) (collect- 
ing bank liable for paying on a forgery regardless of good faith); accord: 
Wayne Tank & Pump Co. v. Bank of Eureka Springs, 172 Ark. 775, 290 S.W. 370 
(1927). See 26 R.C.L. §23, p. 1112 “And where a conversion is proved the plain- 
tiff is entitled to recover irrespective of good faith, care or negligence, knowledge, 
or ignorance.” 

* Miller v. Norther Bank, 239 Wis. 12, 16, 300 N.W. 758, 760 (1941). 

” Wis. Star. (1941) §118.65 (N.IL. §101). 

™E.g. Wis. Star. (1941) §§$118.11, 118.12 (N.I.L. §§$136.137). See Feezer, 
Acceptance of Bills of Exchange by Conduct (1928) 12 Minn. L. Rev. 129. 

* Wis. Stat. (1941) §118.65. 

™ BranNan’s NEcOTIABLE INSTRUMENTS Law. Beutel (6th Ed. 1938) p. 98. 
*236 Wis. 283, 294 N.W. 828 (1940). 
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to go back to work, and P signed a general release of all claims for 
“known and unknown” injuries arising out of the accident. A seri- 
ous injury to P’s arm, which existed at the time of the settlement 
but was not then known or suspected by either party, subsequently 
developed. The Supreme Court set the release aside on the ground 
of mutual mistake of fact. 

Actually this appears to be innocent misrepresentation rather than 
mistake,” but “except as concerns the effect of the negligence of the 
party who is misled and who seeks relief, there is little practical dif- 
ference between the effect of misrepresentation and the effect of 
mistake,”® and the courts often fail to make clear on what basis 
relief is granted. Nevertheless, the prominence which some courts 
give to the fact that the releasor did or did not have independent 
medical advice suggests that it may be easier to get the release set 
aside when misrepresentation rather than just mutual mistake is 
shown.* Some courts refuse to set aside the release where the re- 
leasor has independent advice,® and lack of it is stressed in cases set- 





*“Misrepresentation is to be distinguished from mistake in that the err- 
oneous belief in misrepresentation is due to the false statement of the other party 
to the contract, while in mistake such erroneous belief must be due to some other 
cause.” 1 Pace, Contracts (2d ed. 1919) §218. That either is grounds for setting 
aside a contract is clear. 17 C.J.S. §§144, 147. A few courts seem to take the 
view that only fraud or false representations will justify setting aside a release. 
Note (1927) 48 A.L.R. 1462, 1467 et seg. 


*1 Pace, Contracts (2d ed. 1919) §242. 


*Sitchon v. Am. Export Lines, Inc., 113 F. (2d) 830 (C.C.A. 2d, 1940) in- 
volved a seaman, who is a ward of the court, and therefore the burden was 
placed on the releasee to show the release was fairly made and undersood by the 
releasor. Here the releasee met the burden by showing a detailed form of release 
and, more especially, by showing the releasor had independent medical and legal 
advice. But cf. Bonici v. Standard Oil Co. of N.J., 103 F. (2d) 437 (C.C.A. 2d, 
1939) involving facts almost identical except that the releasor had no independent 
advice but relied wholly on the statements of the releasee’s physician. Here, 
although the releasor understood the scope of the release, it was set aside because 
he signed it under a misapprehension as to his true condition. 


*Sitchon v. Am. Export Lines, Inc., 113 F. (2d) 830 (C.C.A. 2d, 1940); 
Houston & T.C.R. v. McCarty, 94 Tex. 298, 60 S.W. 429 (1901). In the follow- 
ing cases the releasor had independent advice although the fact was not stressed 
by the court in sustaining the release: Colorado Springs & I. Ry. v. Huntling, 
66 Colo. 515, 181 Pac. 129 (1919); Homuth v. Metropolitan St. Ry., 129 Mo. 
629, 31 S.W. 903 (1895). In the following cases, the fact that the releasor was 
treated by his own physician only did not prevent setting aside the release: 
Robert Hind, Ltd. v. Silva, 75 F. (2d) 74 (C.C.A. 9th, 1935); Scheer v. Rockne 
Motors Corp., 68 F. (2d) 942 (C.C.A. 2d, 1934); Serr v. Biwabik Concrete 
Aggregate Co., 202 Minn. 165, 278 N.W. 355 (1938). 
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ting aside the release for mutual mistake.® Other cases, including one 
in Wisconsin, emphasize the releasor’s right to rely on the statements 
of the releasee’s doctor." No case has been found which places a 
duty on the releasor to get independent advice, so there can be no 
question of negligence on the part of the releasor which would bar 
his recovery if the action were for misrepresentation. 

The Wisconsin Supreme Court has consistently decided these 
cases on the basis of a mutual mistake of fact. In the Schmidtke 
case the Supreme Court relied on several earlier Wisconsin cases, 
especially Granger v. C. M. & St. P. Ry., in which the facts were 
almost identical. In one case where the complaint charged deliber- 
ately false representations by the releasee’s doctor, the Court deemed 
it unimportant whether or not the representations were knowingly 
false.1° The cases clearly establish that in this state a general re- 
lease of all claims made in reliance on statements by the releasee’s 
physician may be avoided on grounds of mutual mistake of fact for 
injuries which existed but were unknown to the releasor at the time 
of the settlement. 

An earlier Wisconsin case, Kowalke v. Milwaukee Electric Ry. 
& Lt. Co.," often cited as authority for a contrary rule, is readily 
distinguishable. D’s doctor suggested an examination to ascertain 





*Great Northern Ry. v. Fowler, 136 F. 118, 124 (C.C.A. 9th, 1905) ; Tatman 
v. Phila., B. & W. R., 10 Del. Ch. 105, 113, 85 Atl. 716, 719 (1913); cf. Walsh v. 
Fore R. Shipbldg. Co., 230 Mass. 89, 119 NE. 680 (1918) (release barred re- 
leasor’s suit; he had chance to consult other doctors). Release set aside with no 
emphasis on lack of independent advice: Granger v. C. M. & St. P. Ry., 194 
Wis. 51, 215 N.W. 576 (1927); Great Northern Ry. v. Reid, 245 F. 86 (C.C.A. 
9th, 1917); Lumley v. Wabash R., 76 F. 66 (C.C.A. 6th, 1896). Emphasis on 
reliance by releasor on releasee’s advice: F. Kiech Mfg. Co. v. James, 164 Ark. 
137, 261 S.W. 24 (1924); Estes v. Magee, 109 P. (2d) 634 (Idaho, 1940); 
St. Louis, S.F. Ry. v. Cauthen, 112; Okla. 256, 241 Pac. 188 (1924); Houston & 
T.C.R. v. Brown, 69 S.W. 651 (Tex., 1902). 

*Brown v. Ocean Accident & Indemnity Co., 153 Wis. 196, 201, 140 N.W. 
1112, 1114 (1913) (right based on doctor’s special knowledge) ; Steele v. Erie R.., 
54 F. (2d) 688, 689 (W.D., N.Y., 1930); St. Louis, I. & M. Ry. v. Hambright, 
87 Ark. 614, 624, 113 S.W. 803, 807 (1908). But cf. Walsh v. Fore R. Shipbldg. 
Co., 230 Mass. 89, 119 N.E. 680 (1918) (no right to rely because no physician- 
patient relationship). A clause in the release stating that the releasor is not 
relying on any representations by the releasee or his agent has not been conclusive 
in any case. Note (1938) 117 A.L.R. 1022, 1044. F. Kiech Mfg. Co. v. James, 
164 Ark. 137, 261 S.W. 24 (1924) holds such a clause ineffectual. 

* Granger v. C. M. & St. P. Ry., 194 Wis. 51, 215 N.W. 576 (1927); Brown 
v. Ocean Accident & Guarantee Corp., 153 Wis. 196, 140 N.W. 1112 (1913). 

°194 Wis. 51, 215 N.W. 576 (1927). Appellee’s brief in the principal case 
contends it is indistinguishable from the Granger case on seven counts. 

* Brown v. Ocean Accident & Guarantee Corp., 153 Wis. 196, 140 N.W. 1112 
(1913). 

*103 Wis. 472, 79 N.W. 762 (1899). 
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whether P was pregnant. P refused to submit stating flatly that she 
was not pregnant. After the release was signed, P suffered a mis- 
carriage for which she sought to recover in this suit. The court held 
that the release was a bar because there was no mutual mistake of 
fact, but rather a known uncertainty, inquiry into which was waived 
by P. To have a true mutual mistake, the parties must have been 
in “unconscious ignorance or forgetfulness of the existence or non- 
existence of a fact, past or present, material to the contract.”!? If 
the parties were aware of the uncertainty and made the releasee’s 
liability on any future developments from the accident part of the 
subject matter of the contract, “the contract must stand, although 
subsequent events may show that either party made a bad bargain, 
because of a wrong estimate of the damages which would accrue.’”’® 

The relation of releases of this sort to a compromise is a trouble- 
some problem. In the Schmidtke case, one of the chief arguments 
of the appellant was that it was contrary to public policy to set aside 
a peaceful settlement reached out of court. If the releasee can prove 
that the contract was intended to cover both the releasor’s known in- 
juries and also any unknown ones which might develop, any alleged 
mistake is usually as to “one of the uncertainties of which the par- 
ties were conscious and which it was the purpose of the contract to 
resolve and put at rest,’ and therefore the compromise will not be 
avoided. No court has denied that an injured party has a right to 
sign a binding release of all future claims of any sort. However, the 
release must be fairly and knowingiy made.’® This necessitates show- 
ing not only that the terms of the release are broad enough to cover 
the situation but also that the releasor intended at the time the in- 
strument was executed that al] future claims should be covered. The 
courts usually require that this be proved either by very explicit 
language in the release itself or by circumstances at tlie time the re- 


lease was signed. 





* Pomeroy, Eq. Jur. $839, cited with approval in Grand Trunk Western R.R. 
v. Lahiff, 218 Wis. 457, 461, 261 N.W. 11, 13 (1935); Kowalke v. Milwaukee 
Elec. Ry. & Lt. Co., 103 Wis. 472, 476, 79 N.W. 762, 763 (1899). 

* Kowalke v. Milw. Elec. Ry. & Lt. Co., 103 Wis. 472, 480, 79 N.W. 762, 765 
(1899). 

* Grand Trunk Western R.R. v. Lahiff 218 Wis. 457, 463, 261 N.W. 11, 13 
(1935) (italics supplied). In this case, however, the mistake was not as to one 
of the uncertainties covered by the compromise, and so the court set aside the 
release. 

** An injured party can make a valid settlement “for the injuries which were 
known and for all other injuries which might result, and such an agreement would 
be binding upon him no matter how serious the result of the injuries might 
thereafter turn out to be, provided the agreement was fairly and knowingly 
made.” Farrington v. Harlem Sav. Bank, 280 N.Y. 1, 4, 19 N.E. (2d) 657 (1939). 
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The case of Hoffman v. Eastern Wis. Ry. and Lt. Co.'* shows 
that the way in which the issues are presented by counsel in these 
cases may be important. In that case the releasor was seeking to 
recover for further injuries and argued that the release was not a bar 
because the claim was not within its scope. No question of mistake 
was presented, and the court construed the release to cover all future 
claims. The facts are sufficiently similar to those of the Schmidtke 
case to justify a belief that had the releasor sued to set aside the 
release rather than urging construction of it, the result would have 
been different. A number of similar cases, not of primary concern 
here, treat the problem solely as one of construing the contract,’* and 
the courts are limited by the parol evidence rule. Where the case 
is argued on the grounds of mutual mistake, the parties’ intent must 
also be determined, but the court is not limited by the parol evidence 
rule, and can look behind the general, inclusive language of the 
release to find the parties’ real intent.1® If the contract is intended 
as a compromise of all injuries whether known or unknown, of all 
possible consequences therefrom, and of all uncertainties, a mistake 
as to the extent of the releasor’s injuries is immaterial.”° 

Several factors have influenced the courts in determining the par- 
ties’ intent and the scope of the release. In the first place, there is 
the problem of the release which contains an itemized list of the 
injuries known to have been incurred and then proceeds with a gen- 
eral release of all claims. Some courts have held that the general 
terms in such an instrument shall be construed as qualified and 
limited by the particularized list.24 Wisconsin recognizes the rule 
only as one of construction.** In the second place, there is the ques- 





* 134 Wis. 603, 115 N.W. 383 (1908). 

"Gold Hunter Mining and Smelting Co. v. Bowden, 252 F. 388 (C.C.A. 9th, 
1918) ; Great Northern Ry. v. Reid, 245 F. 86 (C.C.A. 9th, 1917). Some opinions 
seem to be based on both construction and mistake: Texas & P. Ry v. Dashiell, 
198 U.S. 521 (1905); Atlantic Greyhound Lines, Inc., of W. Va. v. Metz, 
70 F. (2d) 166 (C.C.A. 4th, 1934) ; Quebe v. Gulf, C. & S.F. Ry., 98 Tex. 6, 81 
S.W. 20 (1904). 

**4 Pace, Contracts (2d ed., 1919) §§2180, 2181. Contra: Houston & T.C.R. 
v. McCarty, 94 Tex. 298, 60 S.W. 429 (1901). Nygard v. Minn. St. Ry., 147 
Minn. 109, 112, 179 N.W. 642, 643 (1920) says the McCarty case is the only 
one so holding. 

* Schmidtke v. Great A. & P. Co. of Am., supra; Granger v. C.M. & St. P. 
Ry., supra; St. Louis—S.F. Ry. v. Cauthen, 112 Okla. 256, 241 Pac. 188 (1924). 

*® MclIsaac v. McMurray, 77 N.H. 466, 473, 93 Atl. 115, 119 (1915). 

™ Texas & P. Ry. v. Dashiell, 198 U.S. 521 (1905); Lumley v. Wabash R., 76 
F. 66 (C.C.A. 6th, 1896) ; Union P. Ry. v. Artist, 60 Fed. 365 (C.C.A. 8th, 1894). 
Cf Quebe v. Gulf, C. & S, F. Ry., 98 Tex. 6, 81 S.W. 20 (1904), where while 
recognizing the rule, the court left the question of the parties’ intent to the 
jury. 
™ Hoffman v. Eastern Wis. Ry. & Lt. Co., 134 Wis. 603, 115 N.W. 383 (1908). 
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tion, already discussed, of whether the releasor had independent 
medical advice. 

A third point to be considered is the adequacy of the considera- 
tion, not in the usual sense of whether it is sufficient to support the 
contract,2* but rather as an indication of how much the parties in- 
tended to be covered.** In the Schmidtke case the consideration to 
the releasor was six or seven times the amount of the wages he lost, 
but that factor together with the wording of the release was insuffi- 
cient to convince the court that the parties in this case intended to 
include in the settlement injuries not known at the time. 

If the releasor’s chance of recovery is not eliminated by a con- 
struction of the release or by proof of a compromise, there still re- 
mains the problem ot whether these cases do involve a mutual mis- 
take of fact. There are two arguments for saying they do not: (1) 
the injuries now sued for are not separate and distinct from those 
known at the time of the settlement; (2) there is a mistake of opin- 
ion rather than fact. As to the first argument, the releasor must 
show that the injury for which he now sues was existent but un- 
known at the time of the settlement and that it is not simply an un- 
expected development from a known injury. The injury in the 
Schmidtke case was distinct from any known at the time of the 
settlement and therefore justified the finding that there was a mutual 
mistake as to a present fact. By contrast, in Homuth v. Metropoli- 
tan St. Ry.,*5 where the doctors told P her foot would be healed in 
two months whereas actually it took four months, the court refused 
to set the release aside, saying: “The full extent and nature of her 
injuries were known at the time of the settlement. No unexpected 





* See Granger v. C. M. & St. P. Ry., 194 Wis. 51, 54, 215 N.W. 576, 578 
(1927) where the court said that allowing the release for $500 to stand where 
the releasor’s damages were admittedly $12,000 would work a constructive fraud 
on the releasor. Constructive or legal fraud is recognized by some courts as 
grounds for rescinding a contract. Zunker v. Kuehn, 113 Wis. 421, 88 N.W. 605 
(1902); Note (1927) 48 A.L.R. 1462, 1464. 

™* Southwest Pump & Machinery Co. v. Jones, 87 F. (2d) 879 (1937); Serr 
v. Biwabik Concrete Aggregate Co., 202 Minn. 165, 278 N.W. 355 (1938) (espe- 
cially the opinion on rehearing) ; St. Louis, S. F. Ry. v. Cauthen, 112 Okla. 256, 
241 Pac. 188 (1924). In Miles v. N.Y.C.R., 195 App. Div. 748, 755, 178 N.YS. 
637, 641, 185 N.Y. Supp. 941 (1919), aff'd. by memo. decision in 238 N.Y. 599, 144 
N.E. 908 (1924) the court in holding the release a bar hints strongly that there 
was no reason for releasee to pay the amount he did unless in order to be 
protected in case of unforeseen results. But cf. Quebe v. Gulf, C. & S.F. Ry., 
92 Tex. 6, 81 S.W. 20 (1904) where the court in sustaining the release takes no 
notice of a consideration of only one dollar and a promise to reemploy the 
releasor for one day. 

129 Mo. 629, 31 S.W. 903 (1895). 
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trouble developed afterwards ....”® This is partly a question of 
construction and therefore to some extent dependent on the form 
of the release.27 For example, in the Homuth case, the court stressed 
that the settlement was made to cover the injury to P’s foot and she 
could not get out of it just because the injury was more severe and 
obstinate than contemplated. . 

As to the second ‘argument, it is well settled law that a mistake 
of fact is grounds for setting aside a contract while a mistake of 
opinion is not.28 The Wisconsin Supreme Court in the Schmidtke 
case found a mutual mistake as to an existing fact.2® Other cases 
regard the mistake merely as one of opinion or prophecy and there- 
fore not grounds for recission.*® In this connection it is well to note 
whether the doctor’s statements pertained to the nature of the re- 
leasor’s injury or to the time it would take him to recover. A closely 
allied if not identical problem is whether the doctor’s statemerits are 
ever statements of facts or always mere statements of opinion. The 
Supreme Court in the Schmidtke case held that the doctor’s state- 
ment was a representation as to existing facts. This view has been 
followed in Wisconsin and a number of jurisdictions which have set 
releases aside in similar cases.*4 On the other hand, a number of 
courts which refuse to set aside the release stress the fact that the 





* 31 S.W. at 907. Accord: Richardson v. C., M. & St. P. Ry., 151 Minn. 474, 
196 N.W. 643 (1924). But cf.. Backus v. Sessions, 104 P. (2d) 719 (Dist. Ct. of 
App., Calif., 1940) reversed by the Supreme Court in 110 P. (2d) 51 (Calif., 
1941). 

"Serr v. Biwabik Concrete Aggregate Co., 202 Minn. 165, 278 N.W. 355 
(1938) (“developed and undeveloped” rather than “known and unknown” in- 
juries in release). 

*1 Pace, Contracts (2d ed. 1919) §252. For a good example of the im- 
portance of this distinction, see J. H. Clark Co. v. Rice, 127 Wis. 451, 106 N.W. 
231 (1906). 

* Accord: Granger v. C., M. & St. P. Ry., supra; Brown v. Ocean Accident 
& Guarantee Corp., 153 Wis. 196, 140 N.W. 1112 (1913); Southwest Pump & 
Machinery Co. v. Jones, 87 F. (2d) 879 (C.C.A. 8th, 1937); Robert Hind, Ltd. 
v. Silva, 75 F. (2d) 74 (C.C.A. 9th, 1935); Tatman v. Phila., B. & W.R., 10 
Del. Ch. 105, 85 Atl. 716 (1913); Dominicis v. U.S. Casualty Co., 116 N.Y.S. 
975 (App. Div., 1909). 

* Chicago & N.W. Ry. v. Wilcox, 116 Fed. 913 (C.C.A. 8th, 1902). Cf. Mr. 
Justice Thayer’s concurring opinion which is cited with approval in Scheer v. 
Rockne Motors Corp., 68 F. (2d) 942 (C.C.A. 2d, 1934). 

™ Granger v. C., M. & St. P. Ry., supra; Brown v. Ocean Accident & Guar- 
antee Corp., 153 Wis. 196, 140 N.W. 1112 (1913); Estes v. Magee, 109 P. (2d) 
634 (Idaho, 1940); Ft. Worth & R.G. Ry. v. Pickens, 153 S.W. (2d) 252 (Tex. 
1941). See the opinion by Mr. Justice Learned Hand in Scheer v. Rockne Motors 
Corp., 68 F. (2d) 942, 945 (C.C.A. 2d, 1934): “There is indeed no absolute line 
to be drawn between mistakes as to future, and as to present facts. To tell 
a layman who has been injured that he will be about again in a short time is to 
do more than prophesy about his recovery. No doubt it is a forecast, but it is 
ordinarily more than a forecast; it is an assurance as to his present condition, 
and so understood.” 
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most a doctor can give is a statement of his opinion.*” 

As far as the form of the release can be effective in making it 
binding, the form presented to the federal courts in New York seve- 
ral times recently** is probably “as extensive as human and legal 
ingenuity could make it.”** Although the court only upheld the 
release in one out of three cases,*° it is to be noted that these cases 
involved seamen, wards of the court who receive special and unusu- 
ally favorable treatment. This release was a long and detailed in- 
strument with a number of questions printed in red ink, to which 
the releasor had to write out the answers. The questions with ans- 
wers tend to prove that the releasor knew that he was relinquishing 
all claims against the releasee, present and future. The instrument 
included a list of known injuries and then went on to say specifically 
that not only these but any and all other injuries were covered by the 
Telease. 

It would seem that in Wisconsin, in view of the cases discussed, 
a cautious releasee who desires to be sure the release will be binding 
should use a similar detailed and explicit form of release and take 
further precautions such as seeing that the releasor had independent 
medical and legal advice, if possible, and that at the time the release 
was signed its significance and scope were explained to the releasor. 
As a further precaution, the release might separate the considera- 
tion, stating how much of it is for known injuries, how much for 
known uncertainties, and how much for uncontemplated possibilities. 


CATHERINE B. CLEARY 


LaBor—COoNSTITUTIONAL RicHt To Picket—In a series of 
recent cases involving restrictions upon labor’s right to picket, the 
United States Supreme Court has substantially limited the doctrine 
that peaceful picketing, as the workingman’s exercise of free speech, 
is protected by the Fourteenth Amendment of the United States 





* Chicago & N.W. Ry. v. Wilcox, 116 Fed. 913 (C.C.A. 8th, 1902); Atchison, 
T. & S.F. Ry. v. Bennett, 63 Kan. 781, 66 Pac. 1018 (1901); Alabama & V. Ry. 
v. Turnbull, 71 Miss. 1029, 16 So. 346 (1894) ; Homuth v. Met. St. Ry., 129 Mo. 
629, 31 S.W. 903 (1895). 

* Hume v. American-West African Line, Inc., 121 F. (2d) 336 (C.C.A. 2d, 
1941); Sitchon v. Am. Export Lines, Inc., 113 F. (2d) 830 (C.C.A. 2d, 1940) 
But cf. Estes v. Magee, 109 P. (2d) 631 (Idaho, 1940) (Release set out in full at 
632-633) where a release in almost as much detail, composed by the individual 
releasor, although not including questions to be answered, was set aside. 
™“ Bonici v. Std. Oil of N. J. 103 F. (2d) 437, 438 (C.C.A. 2d, 1939). 
*Sitchon v. Am. Export Lines, Inc., 113 F. (2d) 830 (C.C.A. 2d, 1940). 
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Constitution. 

The first two decisions involving the Wisconsin Employment Re- 
lations Act of 1939, commonly known as the Peace Act, were so 
narrowly confined as to be in line with prior holdings. In Hotel 
and Restaurant Employees Alliance v. W. E. R. B.,? the state board’s 
order that the union cease and desist from picketing in violation of 


Section 111.06 (2) (e)* of the act was upheld. In answer to the ar- 
gument that an order directing the cessation of all picketing was a 


denial of “free speech,” the Supreme Court held that it was bound by 
the Wisconsin Supreme Court’s construction that the “order forbids 
only violence and . . . permits peaceful picketing.”* This case fol- 
lows logically from the doctrine of the Meadowmoor case® and, in 
fact, is a “less extreme result.” 

In Allen-Bradley Local v. W.E.R.B." an order prohibiting 
violent and mass picketing was upheld against the contentions that 
(1) certain features of the act, particularly the provisions for for- 
feiture of employee status or collective bargaining rights,® were in- 
consistent with the provisions of the National Labor Relations Act ;® 
and (2) the underlying policy of the Peace Act was contrary to the 
underlying policy of the National Act. In rejecting these contentions 
the court said that the National Act did not purport to deal with em- 
ployee or union misconduct of the type involved in the case, and 
since the State Act contained a broad, severability clause, objections 
to portions of the act not directly involved would, not be considered. 

While the above cases in themselves may not demonstrate any 
departure from the concept of peaceful picketing as free speech, 
other recent cases indicate that a sharp change is taking place in the 
Court’s application of this doctrine. 





*Laws of 1939, c. 57, Wis. Stat. (1941) c. 111. 

762 S. Ct. 706 (1942). 

*“Tt shall be an unfair labor practice for an employee to cooperate in en- 
gaging in, promoting or inducing picketing, boycotting or any other overt con- 
comitant of a strike unless a majority in a collective bargaining unit of the 
employees of an employer against whom such acts are primarily directed have 
voted by secret ballot to call a strike.” 

*62 S. Ct. 706, 708 (1942). 

* Drivers Union v. Meadowmoor, 312 U.S. 287 (1941) where the Court held 
that where picketing has been “enmeshed with violence” an order prohibiting all 
picketing will be upheld. 

*Dissent by Mr. Justice Reed, Carpenters’ Union v. Ritter’s Cafe, 62 S. Ct. 
807, 814 (1942). 

62 St. Ct. 820 (1942). 

* Wis. Srar. (1941) §111.02 (3), defining “employee”; §111.06(2), providing 
for “employee unfair labor practices.” See Schwartzman, Collective Bargaining—— 
Comparison of National and Wisconsin Acts [1942] Wis. L. Rev. 236, 238. 

*49 Srat. 457 (1935), 29 U.S.C. c. 7 (Supp. 1941). 
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In Carpenters’ Union v. Ritter’s Cafe’® the Court, in a 5 to 4 
decision, upheld a Texas decree, based on the state anti-trust act, 
enjoining picketing by a painters’ and carpenters’ union against a 
restaurant, the owner of which had engaged a nonunion contractor to 
erect a building some distance away from the restaurant. In Bakery 
Drivers’ Union v. Wohl, decided on the same day, the Court re- 
versed a New York injunction’? forbidding picketing by a bakery 
drivers’ union against the baker who sold to, and the grocer who 
bought from, peddlers of bread who refused to hire a union man for 
one day a week. In each instance the picketing was peaceful, truth- 
ful and directed at third persons outside the immediate dispute. 

The Ritter case seems to inject a wholly new element into the 
Thornhill doctrine that peaceful picketing in labor controversies 
is a form of free speech. The majorty holds that the state may, con- 
sistently with free speech, confine the right to peaceful picketing to 
the “industry” in which the labor dispute arose. The New York case 
was distinguished on the ground that the manufacturer and retailer 
were both concerned with the product involved in the original dis- 
pute. 

The court considered the right of free speech in a labor dispute 
as being co-extensive with economic interdependence, the limits of 
which it confined to a single industry. But was there no “economic 
interdependence” in the Ritter case? The restaurant owner was a 
party! to the nonunion contract and thereby gave support to the em- 
ployer of nonunion labor. Consequently he was no mere “neutral” 
to the dispute. 

The most serious objection to the Ritter case is the uncer- 
tainty in which it leaves the law of picketing at a time when stability 
in industrial relations is essential to success in the national war 
effort. Since the Thornhill decision the broad doctrine that a union 
has a constitutional right to picket provided it does so peaceably and 
truthfully'* has attained general recognition.” Now, however, 





#62 S. Ct. 807 (1942). 

™62 S. Ct. 816 (1942). 

* Although the union contended that the state anti-injunction act applied, 
the state court held that the definition of a “labor dispute” in the act did not 
cover the facts of the case. 

* Thornhill v. Alabama, 310 U.S. 88 (1939). 

* 310 U.S. 88, 104 (1939) “Abridgment of the liberty of such discussion can 
be justified only where the clear danger of substantive evils arises under circum- 
stances affording no opportunity to test the merits of ideas by competition for 
accentance in the market of public opinion.” 

“See dissent by Mr. Justice Reed, Carpenter’s Union v. Ritter’s Cafe, 62 
S. Ct. 801, 813 (1942): “It was not thought of sufficient importance in either 
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additional litigation-provoking problems have been created: Is “the 
test of eligibility to picket to be applied by crafts or enterprises?” 
How are “economic interpendencies or the boundaries of particular 
industries” to be determined ?7¢ 

With the right to picket in this condition of uncertainty, the Su- 
preme Court’s denial of certiorari in Milk Drivers Union v. W. E. R. 
B." adds to the confusion. Even in view of the element introduced 
by the Ritter case, that the state may confine the picketing to the 
industry in which the dispute arose, the disposition of the Milk 
Drivers case is difficult to explain, for the parties, as in the Wohl 
case, were all in the same industry. 

From the cryptic memo denying certiorari in the Milk Drivers 
case we may deduce that the “three fourths vote as required by [the] 
State Act is not [an] unconstitutional limitation on [the] rights of 
free speech and press.”4* How can we reconcile the Wohl case with 
the Milk Drivers case? In the first case the Supreme Court pro- 
hibits a state from declaring by judicial fiat that a union cannot 
picket for the purpose of inducing a peddler to hire a union man one 
day a week; in the second case, the Supreme Court permits a state 
to declare by statutery fiat that a union cannot picket for the purpose 
of obtaining a closed ‘shop without a prior affirmative vote of three 
fourths of the employees within the unit. Has the Court in the Milk 
Drivers case now asserted the doctrine that the constitutional right 
of picketing ‘in a labor dispute means a union may tell its story pro- 
vided it does so peacefully, truthfully, and for a purpose not de- 
clared invalid by a state act? The Supreme Court has not yet con- 
sidered the provisions of the Wisconsin Act denying a union the 
right to picket for any purpose unless it represents a majority of the 
employees within the unit and unless a majority have voted to call a 





case [Thornhill or Carlson] to mention in the opinion whether the picket was an 
interested disputant with those picketed or an utter stranger to the controversy 
and the industry. In those carefully phrased decisions the possibility of state 
control of socially menacing evils, flowing from industrial disputes, was recognized, 
but those general evils were not of the kind which were considered to warrant 
interference with free speech [exercised] by peaceful picketing.” See note [1942] 
Wis. L. Rev. 115. 

* Dissent by Mr. Justice Reed, Carpenters’ Union v. Ritter’s Cafe, 62 S. Ct. 
807, 815 (1942). 

ee OP i: Seem (1942). 

*ibid. “Order of Wisconsin Employment Relations Board directing union 
to cease and desist from engaging in unfair labor practices by picketing employer 
and its customers and by publicly asserting that the employer is unfair to organ- 
ized labor in an effort to obtain an all-union contract notwithstanding less than 
three fourths of such employees have voted for such contract and three fourths 
vote as required by State Act is not unconstitutional limitation on rights of free 
speech and press.” 
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strike.1® If “strangers” cannot be denied the right to picket?° it 
would seem that a fortiori a minority within the plant cannot be de- 
nied that right, and certainly that a majority cannot be denied that 
right simply because they have not voted to strike. While the Milk 
Drivers case, the Ritter case and the history of the Wohl case?! in- 
dicate some departure from prior holdings, none of these cases even 
suggest overruling either the Thornhill or the Swing case. 


Eva Jacoss SCHWARTZMAN 


Liset—Fair CoMMENT IN WisconsiIn—This comment is an 
endeavor, first, to survey the Wisconsin law of fair comment prior 
to the case of Hoan v. The Journal Co.,1 and second, to evaluate 
the holding in that case and determine what changes it has made in 
the law. 

Of the major problems, possibly that which has received the 
clearest answer is whether the defense of fair comment includes the 
privilege of bona fide misstatement of fact according to the Ameri- 
can minority rule as expressed in Coleman v. McLennan.? The Wis- 
consin court came very near approving, if it did not actually follow, 
this rule in Arnold v. Ingram Yet before the end of the same year, 
in the case of Ingalls v. Morrissey,* it stated the opposite rule, and 





Wis. Stat. (1941) §111.06(1)(e) makes it an unfair labor practice for the 
employer “to bargain collectively with the representatives of less than a majority 
of his employes in a collective bargaining unit. . . .” Subsection (2)(b) makes it 
an unfair labor practice for employees “to . . . induce any employer . . . to engage 
in any practice . . . which would constitute an unfair labor practice if undertaken 
by him on his own initiative.” Any minority picketing is therefore in effect pro- 
hibited. See also Wis. Star. (1941) §$111.06(2)(e), supra n. 3. 

* AFL. v. Swing, 312 U.S. 321 (1941) in which the Court held that a union 
may not be denied the right to picket even though it has no members in the plant 
being picketed. 

™In June of 1941 the Supreme Court, citing the Swing case, summarily re- 
versed the New York court, Bakery and Pastry Drivers v. Wohl, 313 U.S. 548 
(1941). On rehearing the Court, though it reached the same result, rendered an 
opinion which prompted Mr. Justice Douglas to observe in a concurring opinion, 
“If the opinion in this case means that a state can prohibit picketing when it is 
ineffective, then I think we have made a basic departure from Thornhill v. Ala- 
bama.” 62 S. Ct. 816, 819 (1942). 

*238 Wis. 311, 298 N.W. 228 (1941), cert. denied, 62 S. Ct. 187 (1941). 

*78 Kans. 711, 98 Pac. 281 (1908). 

*151 Wis. 438, 138 N.W. 111 (1913). The court’s dismissal of the complaint 
here may have been based on the conclusion that the part found “untrue” by the 
jury was mere comment; but language later in the opinion seems clearly to 
suggest at least a partial adoption of the Coleman rule governing criticism of 
candidates for office. 

*154 Wis. 632, 646, 143 N.W. 681, 687 (1913) where the court observes that 
the fitness for office of a candidate may bd discussed and “any fair comment or 
criticism is permissible within the bounds of truth.” (Italics supplied). 
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cited the Arnold case as authority. Finally, in Putnam v. Browne® 
the rule of the Coleman case was expressly repudiated, and today the 
court seems firmly committed to the majority rule which allows only 
fair comment on true facts. 

The Wisconsin court has at no time troubled to engage in the 
lexicographical quibble of certain English cases as to whether the 
defense of fair comment should properly be termed a “privilege” or 
a “right,”® but has consistently referred to the defense as a “priv- 
ilege.”” This choice of terminology can be most significant in that 
it promotes the recognition of a substantial indentity between the 
rules of fair comment and thos@ of the ordinary qualified privileges. 

Something of this tendency may be seen in the Wisconsin court’s 
treatment of the express malice necessary to destroy the privilege 
of fair comment. The English courts, only after considerable ex- 
plaining, concluded that the requirements of express malice in the 
law of fair comment are the same as for qualified privilege in gen- 
eral.8 Upon an appeal from an order overruling a demurrer to 
the complaint, the Wisconsin court has refused to consider the de- 
fense of fair comment, since the demurrer admitted the malice al- 
leged in the complaint.® The court’s use of the word “privilege” 
coupled with its failure to provide any special definition for malice 
would indicate that the malice which defeats fair comment is the 





°162 Wis. 524, 528, 155 N.W. 910, 912 (1916). See also: Leuch v. Berger, 
161 Wis. 564, 573, 155 N.W. 148, 151 (1915); Williams v. Hicks Printing Co., 159 
Wis. 90, 102, 150 N.W. 183, 188 (1914). 

*For objections to use of the word “privilege” see McQuire v. Western 
Morning News, [1903] 2 K. B. 100; Merivale v. Carson, 20 Q. B. D. 275 (1887) ; 
Campbell v. Spottiswoode, 3 B & S. 769, 122 Eng. Rep. 288 (1863). Contra: 
Henwood v. Harrison, L. R. 6 C. P. 606 (1872). Thomas v. Bradbury, Agnew 
& Co., Ltd., [1906] 2 K. B. 627, 638 attempts to reconcile these cases. The judge 
suggests that the question is only one of the etymology of “privilege” and does 
not affect the standard of fairness of comment. 

*Stevens v. Morse, 185 Wis. 500, 503, 201 N.W. 815, 816 (1925). 

*Their difficulty is in explaining why express malice can defeat a “right” as 
distinct from a “privilege.” Merivale v. Carson, 20 Q. B. D. 275 (1887). Cf. 
Henwood v. Harrison, L. R. 6 C. P. 606 (1872) where fair comment was frankly 
treated as a privilege and the difficulty did not arise. 

*Eviston v. Cramer, 47 Wis. 659, 662, 3 N.W. 392, 394 (1879). Accord: 
Stevens v. Morse, 185 Wis. 500, 201 N.W. 815 (1925); Hanson v. Temple, 175 
Wis. 349, 353, 185 N.W. 225, 227 (1921). 

Contrast Lucaszewicz v. Dziadulewicz, 198 Wis. 605, 225 N.W. 172 (1929) and 
Grell v. Hoard, 206 Wis. 187, 239 N.W. 428 (1931), where the court seems to have 
made an opposite disposition of the same situation. There, although considering 
the cases on demurrer, the court held as a matter of law that the alleged libels 
were fair comments and ordered dismissal of the complaints without mentioning 
malice. The records show that although malice was not alleged by the complaint 
in the second case, it was in the first. See further discussion of these cases infra 
p. 416. 
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samq as the express malice which defeats any qualified privilege.” 
The cases uniformly hold, either by implication or expressly, that 
the question of malice is for the jury. 


A less tangible problem is whether fair comment presents a ques- 
tion for the court or for the jury. Under the English rule is it nearly 
always for the jury, although the judge may rule as a matter of 
law that the language is incapable of being interpreted as beyond 
the limits of fair comment.’* The general American rule seems 
substantially the same,’* and an early Wisconsin case, Cotteril v. 


Cramer,’* suggests that Wisconsin subscribes to it. The court there 
remarked in a dictum that “The question will probably be for the 
jury to determine, under proper instructions.”15 In Arnold v. In- 
gram*® the court qualified this, saying that “the court also determines 
whether the occasion was one affording to the writer a qualified 
privilege or right of fair comment and criticism.”!7 At first glance 
this would seem consistent with the general rule, although the court 
may possibly have been suggesting that the question is always 
one for the judge.** The court’s actual practice is inconclusive. It 


has both affirmed cases in which the question of fair comment had 
been submitted to the jury,’® and in others has been very ready to 
decide the point itself on appeal.” 

The most fertile of all sources of confusion, however, is the 
tendency of many courts to use language suggesting that fair com- 
ment is not defamation at all. The origin of this seems to have been 





* Language in these cases also supports this conclusion: Walters v. Sentinel 
Co., 168 Wis. 196, 169 N.W. 564 (1918); Putman v. Browne, 162 Wis. 524, 155 
N.W. 510 (1916); Williams v. Hicks Printing Co., 159 Wis. 90, 150 N.W. 183 
(1914) ; Arnold v. Ingram, 151 Wis. 438, 138 N.W. 111 (1913). 

™ Campbell v. Spottiswoode, 3 B & S. 769, 122 Eng. Rep. 288 (1863). 

™ McQuire v. Western Morning News, [1903] 2 K. B. 100. 

* Note (1923) 26 A.L.R. 830, 850. 

“43 Wis. 242 (1887). 

* Id. at 245. 

151 Wis. 438, 138 N.W. 111 (1913). 

™ Id. at 457, 138 N.W. at 118. 

* The court cites NEWELL, SLANDER AND LIBEL (2d ed. 1989) p. 393, §9, where 
it is stated that the question of privilege (as distinct from fair comment) is solely 
for the court. This would suggest that the court is so holding as to fair comment. 
Yet the separate section of that work which deals with fair comment seems to 
assume that the question should be for the jury. Jd. p. 569, §7. 

* Collins v. Press Publishing Co., 211 Wis. 140, 246 N.W. 563 (1933); Wal- 
ters v. Sentinel Co., 168 Wis. 196, 169 N.W. 564 (1918). 

*” Grell v. Hoard, 206 Wis. 187, 239 N.W. 428 (1931); Lucaszewicz v. Dzia- 
dulewicz, 198 Wis. 605, 225 N.W. 172 (1929); Stevens v. Morse, 185 Wis. 500, 
20 N.W. 815 (1925); Hanson v. Temple, 175 Wis. 349, 185 N.W. 225 (1921); 
Williams v. Hicks Printing Co., 159 Wis. 90, 150 N.W. 183 (1914); Arnold v. 
Ingram, 151 Wis. 438, 138 N.W. 111 (1913). 
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the English courts’ distinction between the “right” of fair comment 
and ordinary “privilege,” their theory being that “privilege” is some- 
thing that belongs only to a few, whereas everyone has a “right” to 
criticize matters of public interest. They conclude, therefore, that the 
question in fair comment is one of “libel or no libel,” not one of 
privilege or lack of privilege." But this is a very different conclusion 
from saying that the question is one of defamation or no defama- 
tion. The English distinction is based, not on the nature of the 
utterance, but on the extent of the class entitled to utter it. 

Actually the whole defense of fair comment would be meaning- 
lesg if it were nothing more than a way of characterizing language 
as non-defamatory. That is a question which should presumably be 
settled at the start, before any question of defense is raised. Nor is 
the view that fair comment is not defamation consistent with the 
actual administration of the cases. Were it true, then a statement 
in the nature of a fair comment could never be actionable, even when 
made with express malice, or directed towards persons in private 
life. But the law is contrary.?? 

Much of the confusion springs, no doubt, from the broad mean- 
ing of the phrase “fair comment” itself. “Privilege” describes an 
exception within the field of defamation, and it would be nonsensical 
to speak of privilege in the absence of defamation. But nearly any 
innocent and unlitigated utterance might rationally be characterized 
as a fair comment. The courts fail to distinguish between the words 
of art, “fair comment,” which should refer strictly to a class of de- 
famatory yet non-actionable utterances, and the mere characteriza- 
tion, “fair” comment, which can mean nearly anything. Language 
stating that fair comment is not defamation often may originate in 
cases where the phrase was used in this latter sense and then be 
confusingly repeated in cases where the utterance in question is 
clearly defamatory. 


The Wisconsin court’s treatment of this problem has not been 
consistent. In Buckstaff v. Viall** the court held first that the state- 
ment complained of was libelous per se, and then, by its further con- 
sideration of whether the statement was a fair comment, clearly 
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™ The leading case is Campbell v. Spottiswoode, 3 B. & S. 769, 122 Eng. Rep. 
288 (1863). But see Henwood v. Harrison, L. R., 6 C. P. 606 (1872). 

*For a good presentation of the view that fair comment is really a privilege 
excusing defamation, rather than a right to utter non-defamatory statements, see 
Hallen, Fair Comment, (1930) 8 Tex. L. Rev. 41. But see 36 C.J. Libel and 


Slander §276. 


* 84 Wis. 129, 54 N.W. 111 (1893). 
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recognized that fair comment might be defamatory. Its final dis- 
position was to refuse to decide the point on demurrer, since the 
malice alleged by the complaint stood admitted, but to remand the 
case for trial. This again recognizes that fair comment may be 
defamatory, for, if made maliciously, it may be actionable. Other 
cases support this holding,2* and those which appear inconsistent 
may often be explained by the court’s failure to distinguish between 
the comment itself, which may be defamatory, and the statement 
of facts upon which it is based, which if defamatory, must be true or 
otherwise privileged. 

Two recent cases, however, are very hard to reconcile with this 
view. In Lukassewicz v. Dziadulewicz* the defendant stated the 
undisputed fact that the plaintiff alderman, instead of fighting in the 
war, had stayed at home and taken advantage of business conditions. 
On the basis of this he commented that plaintiff was unfit as an al- 
derman and unworthy of support or votes. In spite of the fact that 
the case was up on a demurrer which presumably admitted the malice 
alleged by the complaint,”* the court directed that the demurrer be 
sustained, saying: 


Comment may be caustic and severe when confined to the 
facts. The comment in this article goes no further. . . . All 
my not agree with the comment, all may not share in the 
conclusion drawn, but none can deny the existence of the 
basic facts. If the plaintiff be held up to public ridicule and 
contempt by reason of these comments, it is not due to the 
conclusions expressed in the comments but due to the facts 
which are not in dispute.”* 


Two explanations of this holding are possible. The court may have 
used the language of fair comment to hold that in this particular case 
the defendant’s statements (apart from the undisputed facts) were 
not defamatory at all. If so, it would have been far simpler to have 
said so directly without any talk of a defense. But more probably the 
court was speaking of the law of fair comment in general and was 





™ Stevens v. Morse, 185 Wis. 500, 201 N.W. 815 (1925); Hanson v. Temple, 
175 Wis. 349, 353, 185 N.W. 225, 227 (1921); Eviston v. Cramer, 47 Wis. 659, 
662, 3 N.W. 392, 394 (1879). 

Strictly speaking a comment cannot be “untruthful”, unless it be of the 
sort that implies still a further fact, in which case it should not be a fair 
comment if that further fact is defamatory. See Harper, Privileged Defamation, 
(1936) 22 Va. L. Rev. 642, 657. 

* 198 Wis. 605, 225 N.W. 172 (1929). 

See supra, note 9. 

* 198 Wis. 605, 608, 225 N.W. 172, 173 (1929). 
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slipping into the assumption that as such the statements were not 
defamatory. The unsoundness of either position is apparent when 
one considers that the charges actually made (that plaintiff was un- 
fit for his job and unworthy of confidence) would almost certainly 
be actionable if directed against a private individual rather. than an 
office holder. It is hard to explain the court’s refusal, in any event, 
to reverse the case for a trial in which the plaintiff might have an 
opportunity to prove express malice. 

The other case showing this same tendency is Grell v. Hoard.” 
Here again, the court remanded the case with directions that a de- 
murrer be sustained. The defendant had published an article con- 
cerning the plaintiff, a highway commissioner, in which he called 
him a “highwayman” and “killer” because of the dangerous ditches 
which he allowed to be constructed alongside certain roads. The 
court said the publication was not defamatory since it did not bring 
the plaintiff personally into contempt and ridicule.*° If so, this should 
have disposed of thei case. But the court then went on to consider 
fair comment, remarking that “the case is . . . a close one between 
privileged and unprivileged publication.”*! Again one wonders if 
this “non-defamatory” comment would not be held both defamatory 
and actionable if directed against a private person. In this case the 
complaint did not expressly allege malice,®* but neither this nor the 
Lucaszewicz case can be readily reconciled with the court’s prior 
holdings. 

Such then was the broad outline of the law of fair comment in 
Wisconsin prior to the decision in; Hoan v. The Journal Co.8* The 
state of the present law depends rather precariously on the real nature 
of the court’s holding there. 


In 1935 a series of bombings aroused a high state of excitement 
in Milwaukee. While these were being perpetrated, the Milwaukee 
Journal published a lengthy interview with the Mayor of Sheboygan 
Falls, in the course of which the following statement appeared: 


The mayor of Sheboygan Falls has slight regard for his 
fellow mayor, Daniel Webster Hoan of Milwaukee. .. . 
“Mayor Hoan travels around the country telling how well 
Milwaukee is governed,” said the mayor of Sheboygan Falls. 
“Meanwhile terrorists bomb Milwaukee’s police stations and 





* 206 Wis. 187, 23 N.W. 428 (1931). 

* Id. at 191, 239 N.W. at 430. 

"Td. at 192, 23 N.W. at 430. 

™See supra, note 9. 

* 238 Wis. 311, 298 N.W. 228 (1941), cert. denied, 62 S. Ct. 187 (1941). 
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banks. Mayor Hoan himself is to blame for those bomb- 
ings.’”’54 


On the basis of this, Mayor Hoan sued the publishing company, 
the editor, and a reporter of the Milwaukee Journal. The case was 
tried before a jury, to which twelve questions were submitted for 
a special verdict.** In its answers to the first five of these, the jury 
found, respectively : 


1. That a person of average intelligence, reading the entire ar- 
ticle, would naturally have understood that it charged that plaintiff 
was guilty as principal of the crime of malicious destruction of 


property. 


2. That the article would be likewise understood to charge that 
plaintiff was guilty as accessory. 


3. That it would be likewise understood to charge him ,with such 
neglect of his duty as mayor to preserve the peace as to charge him 
with moral responsibility for the bombings. 


4. That this tended to bring plaintiff into shame, humiliation and 
disgrace.** 

5. That the statement was not a fair comment. 

In its answer to questions six through ten, the jury found that 
all the defendants were actuated by express malice. Its last two 
answers assessed $10,000 compensatory and $10,000 punitory dam- 
ages. 

On motions after verdict the court changed the answers to the 
first two questions to “no.” He then’ gave judgment for the defend- 





“Id. at 314, 298 N.W. at 230. 

* The form of the verdict was arrived at only after considerable inconclusive 
bickering between court and counsel. The first two questions were ultimately 
agreed upon, although submitted in the alternative at defendant’s suggestion. Both 
parties, for different reasons, objected to questions 3 through 5. The remainder 
of the questions concerned malice and damages and caused little trouble. See the 
Supplementary Case, pp. 277-285. The jury finally answered all the questions 
in spite of the fact that the first three were in the alternative. The judge’s charge 
at least hinted that they might do this. Supplementary Case, p. 296. 

*The origin of this question is a mystery. In its place in the tentative 
verdict was merely a question as to the truth of the finding in question 3. Accord- 
ing to the record, the court stated that he would submit this latter question “as 
it is”, but when the verdict was finally dictated the present 4th question was in its 
place. Supplementary Case, p. 285. The importance of this is considerable, since 
the jury’s answer to it constitutes a finding of actual defamation. 
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ants, remarking that “In oral arguments of counsel and in briefs 
submitted, it is conceded that the only issues, as to defamation, 
properly submitted under the evidence are those embraced within the 
first and second questions. . . .*7 A resulting broadside of affidavits 
from plaintiff's attorneys convinced the court that no such thing had 
been conceded ;* nevertheless he persisted in his conclusion that 
judgment should be given in spite, of the answers to questions three 
through twelve: 


However, I have not omitted to consider the effect of these 
questions, 3 through the end of the verdict. And my 
opinion. . . is that they are insufficient to support a judg- 
ment because they relate to matters in the field of privileged 
criticism and comment.*® 


This remark is possibly best explained by the fact that the trial 
court made it orally and apparently without deliberation upon dis- 
covering that no admissions had been made. Assuming, as the trial 
court apparently did, that the jury’s answers to questions three 
through twelve were valid findings, the conclusion seems inevitable 
that a right of action could have been based upon them. Three and 
four together constitute a clear finding of defamation, and five 
states at least the jury’s conclusion that this was not within the 
realm of fair comment. Of course the trial court may have been 
suggesting in ambiguous language that ‘the statement complained of, 
although defamatory, was privileged as a matter of law. This 
would, in effect, be changing the jury’s answer to question five. But 
not even this would seem sufficient to destroy plaintiff’s right of 
action in face of the jury’s finding of express malice in its answers 
to questions six through ten. It is regrettable that the trial court did 
not lay the necessary logical foundation for his final holding by ex- 
pressly overruling the answers to questions three through ten, as he 
had those to questions one and two. It is particularly so in view of 
the fact that the Supreme Court, in explaining its affirmance, saw fit 
to quote his statement with apparent approval, and to observe that 
“,.. the trial court made a correct disposition of the issues raised in 
this case.”* 





* Case, p. 51. There was some reason for the court’s impression. See supra, 
note 35. 


* Case, pp. 54-57. 
"Id. at 60. 
“ 238 Wis. 311, 323, 298 N.W. 228, 234 (1941). 
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Taken at face value, this holding is most disturbing. It suggests 
that a Wisconsin newspaper may, with express malice, charge a 
mayor with such neglect of duty as to make him morally responsible 
for bombings, and thereby bring him into shame, humiliation, and 
disgrace, and yet not be liable so long as it charges no actual crime. 
Further investigation of the court’s reasoning, however, raises a 
doubt as to the unconditional nature of its affirmance. 


There seems in any case to have been no difficulty with the trial 
court’s disposition of questions one and two. It can hardly be 
claimed that either court exceeded its authority in changing their 
answers. 


The Supreme Court’s discussion of the matter embraced in 
answers three to ten, however, is in sharp contrast to the trial court’s 
sweeping conclusion that no cause of action could be predicated solely 
thereon. The Supreme Court hints what was argued at consider- 
able length by defendants on appeal*%—that the jury’s findings as 
to questions one and twa in some way impaired the reliability of its 
answers: to the rest. The opinion then, instead of explaining why 
judgment should have been given in spite of these answers, con- 
tinues with a discussion which in effect changes the answer to each 
as a matter of law. It concludes: 


1. That since the article failed to charge a crime, it was really 
nothing more than a criticism of Mayor Hoan’s methods of keep- 
ing order in Milwaukee. This at least modifies the answer to ques- 
tion three. 


2. That “this falls clearly within the definition of privileged 
criticism,”** which is precisely the reverse of the jury’s answer to 
question five. 


3. That “there was no attempt in this case . . . to hold the plain- 
tiff up to public contempt or to bring the plaintiff into shame, hu- 
miliation and disgrace.”** This takes care of question four in its 
own words. 

4. Finally the court quotes from the Restatement of Torts where 


the rule is stated that a criticism of a public matter, although defam- 
atory, is privileged if made upon a true or privileged statement of 





“ Respondents’ Brief, part II. 
“238 Wis. 311, 327, 298 N.W. 228, 236 (1941). 
“Id. at 327, 298 N.W. at 236. 
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facts, or on facts otherwise known, if it is the critic’s actual opinion 
and if it is not made solely for the purpose of causing harm.4* The 
court then draws two conclusions: 


[a] The [trial] court having correctly determined as a 
matter of law that the matter complained of was not 
capable of a defamatory meaning, the statement in re- 
spect to Mayor Hoan was clearly a privileged criticism. 


[b] ... it further clearly appears that the statement was 
not made solely for the purpose of causing harm toi the 
plaintiff, and is therefore not malicious.* 


This is hardly an unconditional affirmance of the trial court’s 
judgment. The Supreme Court’s conclusions, however, present cer- 
tain grave problems of their own. 


The first presents the same dilemma involved in the Lucaszewicz 
and Grell cases. The court is saying that the statement in question 
was non-defamatory and that therefore it was privileged criticism. 
This can be interpreted, with some violence to plain meaning, as a 
holding that only this particular statement was non-defamatory, in 
which case the holding, does not apply to fair comment in general. 
But that should dispose of the case at once, without the further super- 
fluous and inconsistent observation about privileged criticism.. More- 
over such an interpretation presents two difficulties: first, it seems 
likely that the statement complained of would have been actionable if 
Mayor Hoan had not been a public officer, and second, the court’s 
language suggests that it is precisely the non-defamatory character of 
the statement which brings it within privileged criticism. Thus the 
more likely explanation, again, is that the court is letting itself slip 
into the fallacious concept that fair comment, as such, is not defam- 
atory. If so, the inconsistency of its position is aggravated by the 
fact that on the same page it has approvingly cited the Restatement 
rule where it is admitted that ‘fair comment may be defamatory. 

The court’s second conclusion still further complicates the matter. 
In spite of its holding that the statement was non-defamatory, the 
court there rules also that the statement was not malicious, appar- 
ently on the assumption that proof of malice could still render it 
actionable. But this is merely further evidence of the difficulty of 
the court’s position. A more serious objection is that it only partial- 
ly adopts the Restatement rule. This rule consists of two parts: 





“3 RESTATEMENT, TorTs, p. 275, §606. 
“238 Wis. 311, 328, 298 N.W. 228, 236 (1941). 
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first, that the comment must have been the critic’s honest opinion, and 
second, that it must not have been made solely for the purpose of 
causing harm. The court mentions only this second part, and rules 
on the basis of it alone that the statement in question was not made 
maliciously. This seems unwarranted, since the jury’s general find- 
ing of malice may well have included a finding that the statement 
was not the defendants’ honest opinion. If the court, on the basis of 
the record, was determining this too as a matter of law, it should 
have said so expressly. Otherwise a proper administration of the 
Restatement rule would seem to demand a new trial so that at least 
the question of honest opinion could be put to the jury. 


Thus the court’s treatment of the case as a whole seems mis- 
leading. Its apparently unconditional affirmance is contradicted by 
its own handling of the issues; its characterization of the statement 
complained of as non-defamatory is inconsistent with the facts of the 
case, the jury’s verdict, and the prior Wisconsin law; and) its use of 
only half of the Restatement rule without mentioning the other half 
is productive of great uncertainty. 


If, however, the court’s partial use of the Restatement rule was in- 
tended to indicate an approval of the rule as a whole, this constitutes 
one of the most important aspects of the case. As was indicated be- 
fore, the Wisconsin rule formerly made the type of malice which de- 
feats fair comment the same as that which defeats ordinary qualified 
privilege. It may well be that a stricter rule is desirable, especially in 
cases of comments concerning public officers and candidates, toward 
whom some malice is almost invariably felt by their critics. 

THomas FIFIELD 


NEGLIGENCE Per SE—VIOLATION OF RIGHT OF WayY—EMER- 
GENCY Rute—The doctrine that violation of a safety statute is neg- 
ligence per se has become so well established in Wisconsin that a 
discussion of its soundness would be purely academic.’ Theoretically 
one who violates a criminal statute must be held negligent “auto- 





*While the legislature may not have originally contemplated that safety 
statutes would affect civil liability, the enactment of such statutes without crim- 
inal sanction suggests that now the legislature recognizes that they influence pri- 
vate litigation. See Wis. Stat. (1941) §85.18 (1) (no penalty provided for vio- 
lation). 

See Loundes, Civil Liability Created by Criminal Legislation (1932) 16 Mwy. 
L. Rev. 361, 373, suggesting that legislatures have no intention to modify civil 
liability when enacting criminal statutes. 
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matically, and without any leeway for judicial discrimination.”* If 
the doctrine is so administered it will operate in some cases to im- 
pose liability without any real fault bases. The focus of this 
comment is upon the extent to which the Wisconsin court will impose 
liability in such cases when dealing with right of way statutes. 

No special problem is presented where a statute is phrased in 
terms of “reasonable opportunity.” The determination of whether 
or not a driver before turning left afforded the driver of an oncoming 
car “a reasonable opportunity. . . to avoid a collision’* involves 
essentially the same considerations as a determination of whether or 
not he was guilty of common law negligence.5 

To a lesser extent, those statutes containing an “if practical” 
qualification® are sufficiently flexible in their terms to permit the 
court to hold in some of the “no fault cases” that the statute has not 
been violated.” 

It is in regard to the more inflexibly worded statutes that the 
rigidity of the negligence per se rule presents the greatest difficulty in 
administration. Situations involving these statutes have on occasion 
provoked what appears to be an exception or qualification to the 
general rule. The court at times makes inroads upon the per se 
doctrine by the'more devious routes of ‘strained “interpretation’’® or 





* See Morriss, The Relation of Criminal Statutes to Tort Liability, (1933) 46 
Harv. L. Rev. 453, 464. 

* Id. at 458: “Some misdemeanants, however, are not guilty of fault in any 
sense of the word, either because the statute violated has not been drafted on a 
wrong-doing theory, or because conduct which would ordinarily be undesirable is 
innocent in some circumstances.” 

“Wis. Srat. (1941) §85.18(S). 

* See Leanna v. Goethe, 238 Wis. 616, 621, 300 N.W. 490, 492 (1941): 
the jury should have been instructed that if it found the defendant failed to obi 
plaintiff a reasonable opportunity to avoid the collision he was negligent as a 
matter of law... . 

“Wis. Stat. (1941) §85.15(1), (4), 85.16(4). 

*Wis. Star. (1941) §85.16(4) provides: “The operator of a vehicle about to 
be overtaken and passed by another vehicle approaching from the rear shall give 
way to the right if practical in favor of the overtaking vehicle on suitable and 
audible signal being given. . . .” (italic supplied). See Nabinske v. Novak 211 
Wis. 215, 217, 248 N.W. 99 (1939) where the court says of the instruction: “There 
was not sufficient reference to the permission extended to him by the statute to 
exercise some degree of discretion, his exercise of which should be judged by the 
standard of a reasonably careful and prudent person. .. .” 

* Wis. Strat. (1941) §85.16(4), n. 7 supra. In Swinkels v. Wis.-Mich. Power 
Co., 22¥ Wis. 280, 267 N.W. 1 (1936), the court interpreted “audible” to mean 
a signal actually heard. So interpreted, it is evident that the party passing will 
have great difficulty in establishing that the party being overtaken has violated 
the statute. The term “audible” also appears in subsection (1), providing that 
the “. . . operator of an overtaking motor vehicle . . . shall give audible warning 
before passing. . . .” It is ventured that the court would not construe the term in 
the latter subsection to mean “actually heard”; if it did, one might be negligent 
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questionable decisions on causal connection.® These cases, also mani- 
festations of a tendency to refuse to fasten liability upon “violators” 
who are otherwise faultless, are not to be overlooked. However, this 
comment is principally concerned with'the “emergency” qualification 
to the negligence per se rule. 


Wrong Side of the Road. If the negligence per se doctrine were 
literally applied in all cases, a driver of a vehicle would automatically 
be held negligent if to the left of the center of the road when an 
accident occurs with an oncoming car. The statute at one time pro- 
vided: “Whenever drivers of vehicles. . . meet on any highway 
each shall seasonably drive . . . to the right of the middle. . . .”! 
Nevertheless, in Seligmann v. Hammond" it was held error for the 
trial court to disregard a jury verdict for the defendant when the 
evidence permitted an inference that a blowout caused the defend- 





by virtue of the other’s defective hearing or fault. In the Swinkels case itself, the 
overtaking driver was not held negligent for failure to give an “audible signal” 
since his horn was “capable of being heard.” Quaere whether the legislature in- 
tended the teym “audible” to have two different meanings in two subsections of 
the same Section? 

*In Schwingel v. Boyd, 230 Wis. 336, 284 N.W. 28 (1939), defendant, being 
negligent in lookout, struck a corner of a hay wagon being driven on the left 
shoulder of the highway and protruding onto the highway; he swerved onto the 
left side of the highway and continued thereon for 130 feet when he collided with 
plaintiffs car approaching from the opposite direction. The driver of the hay 
wagon was held negligent in being on the wrong side of the road, but the jury’s 
finding that such negligence was not a proximate cause was affirmed on appeal. 

In Du Bois v. Johnston, 238 Wis. 161, 298 N.W. 590 (1941), the court dis- 
missed the complaint, holding that failure to come to a complete stop at an 
arterial stop sign was negligence, but where defendant came to a virtual stop and 
was not negligent in lookout or management, his negligence was not causal. 

In Leanna v. Goethe, 238 Wis. 616, 300 N.W. 490 (1941) defendant’s failure 
to “afford a reasonable opportunity for plaintiff to avoid an accident” was negli- 
gence per se, being in violation of Wis. Strat. (1941) §85.18(5). However, the 
court sustained the jury finding that such failure was not a cause of the collision 
in view of plaintiff’s negligence as to speed and lookout. 

It is not the function of this comment to discuss the soundness of these 
decisions, but simply to illustrate in passing how the effects of the per se rule 
are tempered in particular cases through the avenue of causation. 

* Wis. Stat. (1927) §85.01(1). This section has since been amended by Laws 
of 1929, c. 454, §3 creating §85.15: “(1) Upon all highways of sufficient width .. . 
the operator of a vehicle shall operate the same upon the right half of the road- 
way ... unless it be impractical to'travel on such side of the roadway .. . .(4) 
Operators of vehicles proceeding in opposite directions shall pass each other to the 
right, each giving the other at least one-half of the main travelled portion of the 
roadway as nearly as possible.” (italics supplied) In 1941, 17.4% of the auto- 
mobile deaths and 14.9% of the automobile personal injuries in the United States 
were caused by vehicles being driven on the wrong side of the road. Travelers 
Insurance Co. computations. 
™ 205 Wis. 199, 236 N.W. 115 (1931). 
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ant’s car to swerve to the left.12 The “emergency” exception to the 
per se rule as respects the “wrong side of the road” statute seems to 
have its roots in Johnson v. Prideaux,’* decided before the per se 
rule was very clearly formulated in the automobile law field. How- 
ever, the rule has been reiterated in a number of recent cases’* and 
quite clearly is a substantial qualification upon the per se doctrine 
to-day. 

It is not clear just what the nature of this qualification is. The 
language in some of the cases indicates that one is not negligent for 
being on the wrong side of the road unless he is there by reason of 
failure to exercise due care.’5 If this implication is taken at face 
value the emergency rule has qualified the negligence per se rule out 
of existence, at least in regard to this particular statute. However, 
on the facts, those cases involved actual emergencies, and language in 
other cases seems to indicate that violation of the statute creates a 
presumption of negligence which is based upon an “inference” and 
can be rebutted only by showing an “emergency” making an accident 





“The blowout was on a wheel that had not come in contact with plaintiff’s 
car. Cf. Booth v. Frankenstein, 209 Wis. 362, 245 N.W. 191 (1932) where a 
blowout on the side of the car that came in contact with colliding car was held 
to be an inadequate explanation for being on the wrong side of the road. The 
statute was not mentioned. In Schultz v. General Casualty Company, 233 Wis. 
118, 288 N.W. 803 (1939) a violation of the statute was held to be negligence 
as a matter of law where no adequate explanation of presence on the wrong side 
of road was offered. 

*176 Wis. 375, 378, 187 N.W. 207, 208 (1922). Temporarily blinded by a 
cloud of dust, defendant immediately stopped his car, and in so doing uncon- 
sciously swerved onto the left side of the road. In dismissing the complaint the 
court said: “While the law requires the driver of an automobile to keep to the 
right where meeting another vehicle . . . defendant was confronted by an 
emergency which was not created by his own negligence and in that emergency 
it would seem that he did the most prudent thing possible in bringing his car to 
an immediate stop. .. .” 

* School v. Milwaukee Auto Ins. Co., 234 Wis. 332, 291 N.W. 311 (1940) 
(Plaintiff saw defendant approaching on wrong side of road, slowed down and 
turned onto his own left side of the highway when it appeared that defendant was 
going to maintain his course) ; Schworer v. Einberger, 232 Wis. 210, 214, 286 N.W. 
14, 17 (1939) and Schwab v. Martin, 228 Wis. 45, 279 N.W. 699 (1938) (In the 
face of a skidding oncoming car on the wrong side of the road, automobile host 
turned onto left side of the road attempting to avoid the collision); Maltby v. 
Thiel, 224 Wis. 648, 272 N.W. 848 (1937) (Defendant’s car slid backwards on 
icy pavement of hill and came to rest on the left side of the road. No evidence 
that the defendant started to skid through negligent conduct, or that he failed to 
do something he should have done after he started to skid). 

* Seligman v. Hammond, 205 Wis. 199, 204 ,236 N.W. 115, 116 (1931): “The 
right. . . . to recover could not rest upon the mere fact that he was on the wrong 
side of the highway. In order for them to recover it was necessary for them to 
show that he was there by his lack of ordinary care.’ Maltby v. Thiel, 224 Wis. 
648, 652, 272 N.W. 848, 850 (1937): “It is manifest that Thiel’s car was on the 
wrong side of the road. . . . But this of itself does not spell negligence of Thiel in 
getting there.” 
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unavoidable or creating a situation such that any other action might 
have involved equal or greater peril.1* The loose talk in the cases 
speaking in terms of due care, may simply express the well accepted 
rule that one who is negligent in getting into an emergency can not 
be excused by the emergency.!* 


It might be said! that the emergency rule is not an exception to 
the per se doctrine, but that, just as judicial standards of negligence 
are tacitly subject to the emergency rule, the legislative declarations 
are not intended to condemn conduct excusable because of an emer- 
gency. Whether the explanation is in terms of an exception or statu- 
tory construction the significant suggestion is that in situations in 
which the “violator” is not at fault the court is likely to find either 
that there is no violation or that a technical violation does not always 
make one negligent as a matter of law. Whether or not this quali- 
fication applies in the administration of the per se rule when other 
right of way statutes are involved, is open to some doubt. 


Vehicles at Intersections. If Werner v. Yellow Cab Company® 
is any indication, negligence does not automatically follow from vio- 
lation of right of way statutes. After acknowledging that the de- 
fendant’s cab had the statutory right of way the court surveyed the 
factual situation and held “it was plainly a jury question as to whether 
the plaintiff was negligent.”!® However, it would be unwise to place 
too much reliance upon this case. It may be that the decision was 
an unconscious protest against the statute which at that time was an 
unqualified declaration that the party on the right shall have the right 





** See Booth v. Frankenstein, 209 Wis. 362, 366, 245 N.W. 191, 192 (1932): 
“Nor does the presumption that the deceased used due care for his safety destroy, 
as a matter of law, the inference arising from the presence of the deceased on the 
wrong side of the highway. The inference is a genuine inference of fact and is 
sufficient to rebut the presumption of due care on the part of the deceased.” Ham- 
ilton v. Reineman, 233 Wis. 572, 581, 290 N.W. 194, 198 (1940): “the mere opera- 
tion of a car upon the wrong side of the highway makes at least a prima facie 
case of negligence and is enough in the absence of an explanation which the jury is 
bound to accept to warrant an inference of negligence.” (italics supplied) 

* Cottrell v. Pinkerton, 211 Wis. 310, 248 N.W. 134 (1933) (Party who 
skidded on icy pavement onto left side of road after applying brakes to avoid 
hitting a boy on a bicycle was not excused since he was negligent in causing 
a situation which necessitated his application of brakes). 

*177 Wis. 592, 188 N.W. 77 (1922). 

177 Wis. 592, 594, 188 N.W. 77, 78 (1922). The court sustained a jury 
finding that plaiptifi was not negligent although he failed to yield the statutory 
right of way. “In view of the fact that when plaintiff made his observation he 
was justified in the belief that he had ample time to cross ahead of the cab, it is 
impossible for us to say that he was guilty of contributory negligence as a matter 
of law. .. .” See also Wappler v. Schenk, 178 Wis. 632, 190 N.W. 555 (1922). 
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of way at an intersection ;”” moreover, the negligence per se doctrine 
was not then fully crystallized in the field of automobile law. 
The statute has since been amended,”! and there seems but little 
doubt that violation of the present statute is negligence per se,?? at 
least in the absence of an emergency. Thus, in the ordinary case, 
it should be proper to instruct the jury that if the two cars entered 
the intersection “at approximately the same time” and the party 
entering from the right was not negligent as to speed, the party 
entering from the left must be found negligent for failure to yield 
the right of way.7* The “approximately at the same time” provision 
makes it possible that in a close case the party on the right will have 
the right of way even if the party on the left enters the intersection 
first.2* On the other hand, if the party on the left enters appreciably 





* Wis. Srat. (1921) §1636-49: “At intersections the driver of any vehicle 
shall have the right of way over the . . . driver of any other vehicle approaching 
... from left... .” (Except where police officer in charge). 

™Wis. Stat. (1941) §85.18(1), Laws of 1929, c. 98: “When two vehicles 
approach or enter an intersection at approximately the same time, the driver of 
the vehicle on the left shall yield the right of way to the vehicle on the right... . 
The driver of any vehicle driving at an unlawful speed shall forfeit any right of 
way which he might otherwise have hereunder.” In Roellig v. Gear, 217 Wis. 
651, 260 N.W. 232 (1935) the court pointed out that forfeiture of a right of way 
by excessive speed of the party on the right would not bestow a right of way 
upon the party on the left. 

In 1941, 11.4% of the total automobile deaths and 25.8% of the automobile 
personal injuries were caused by failure to yield the right of way. Traveler’s 
Insurance Co. computations. 

*In Kilcoyne v. Trausch, 222 Wis. 528, 537, 269 N.W. 276, 279 (1936) the 
party entering from the right was struck on his left rear bumper, having pro- 
ceeded without adequate lookout after stopping at an arterial sign. The court 
held that “. . . the trial court should as a matter of law have held that the party 
on the left was guilty of causal negligence in violating Section 85.18(1) by his 
failure to yield the right of way.” See also Yemke v. Faber, 221 Wis. 512, 266 
N.W. 217 (1936) (no stop sign involved). 

* The instruction, of course, must be varied to conform with the particular 
evidence in each case. 

“Beer v. Strauf, 236 Wis. 597, 296 N.W. 68 (1914). The court held it error 
to instruct that the party first in the intersection has the right of way, since such 
dominant position will give the right of way to the party on the left only when 
the two vehicles do not approach or enter at approximately the same time. See 
also Roellig v. Gear, 217 Wis. 651, 260 N.W. 232 (1935); Brown v. Haertel, 210 
Wis. 345, 244 N.W. 630 (1933). 

The provision “approximately the same time,” like the “reasonable oppor- 
tunity” or “if practical” clauses, leaves a certain amount of leeway to the court 
and jury in determining whether or not the statute has been violated. In fact, 
it has been suggested that “the party on the left is approaching the intersection 
at ‘approximately the same time’ with the party on his right whenever there is 
such a relative proximity of the vehicles to the intersection that, upon the ap- 
praisal of all the factors in the situation, it would appear to a man of ordinary 
prudence in his place that there is danger of a collision if he fails to yield the 
right of way.” 3 Berry, Auromosites (7 ed. 1935) §3.16, p. 54. Such a con- 
struction of the phrase might explain the “due care” talk in some of the inter- 
section cases in Wisconsin. 
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before the party on the right, the latter is held negligent as to right 
of way even though the wording of the statute would not compel 
that conclusion. 


There have been some suggestions of “emergency” or “no fault” 
justifications for violating the “intersection” right of way statute. A 
dictum in Geyer v. Milwaukee Electric Company indicates that “rea- 
sonable and considerate judgment can justify failure to yield the 
right of way.”*® While the soundness of that suggestion is doubtful, 
it is hazarded that in a situation in which one party has the statutory 
right of way and the other is precipitated into the intersection by 
circumstances over which he has no control,?* the latter would not be 


held negligent as a matter of law. 


Left Turn Across Path of Oncoming Vehicle. The respective 
right of way obligations of approaching vehicles, one of which turns 
left at an intersection across the path of the other, would seem to be 
governed by the same principles. Here, however, the statutes them- 
selves create a somewhat confusing problem. Subsection (1) of Sec- 
tion 85.18 provides that a driver “approaching but not having entered 
an intersection shall yield the right of way to the vehicle having 
entered . . . and turning left there-in . . . provided . . . a plainly 
visible signal of intention to turn” has been given. Subsection (5) 
provides that a left turn may be made only after affording the 
approaching driver a reasonable opportunity to avoid a collision.” 
When the turning car enters the intersection first and gives the re- 
quired signal but does not give the approaching vehicle a reasonable 
opportunity to avoid the collision, there are three possible alterna- 
tives: (a) both parties are negligent as a matter of law, the approach- 
ing vehicle for violating subsection (1) and the turning vehicle for 





* Stelzner v. Boehme, 231 Wis. 332, 285 N.W. 776 (1939) (the party on the 
left was held to have the right of way when, after stopping at an arterial stop sign, 
he proceeded to cross while the party on the right was 150 feet from the inter- 
section). 

* 230 Wis. 347, 350, 284 N.W. 12, 13 (1939). See also instruction of trial 
court in Roellig v. Gear, 217 Wis. 651, 260 N.W. 232 (1935) to the effect that if 
the party on the left made proper observations and “reasonably determined that 
he had ample time to cross the intersection ahead of said automobile he was not 
negligent in proceeding forward into the intersection.” This part of the instruc 
tion was not mentioned by the Supreme Court in affirming. 

*e.g., striking a glare of concealed ice. 

* De Baker v. Austin, 233 Wis. 39, 287 N.W. 72C (1939) extended the prin- 
cipal of this subsection to a situation where a party turns left off a highway at a 
point other than an intersection. 
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violating subsection (5) ;*° (b) the party turning left is negligent for 
violating subsection (5) and the approaching driver is negligent for 
violating subsection (1), but under some circumstances the violation 
of either driver may create such an emergency as to excuse the negli- 
gence of the other party; (c) the two subsections must be construed 
together so that only one party has the obligation to yield. i.e. the 
“reasonable opportunity” is to be read into subsection (1), and the 
“plainly visible signal” into subsection (5). 

The third alternative seems to be the one adopted by the Wis- 
consin Court, although apparently without conscious consideration of 
the possibilities involved. Thus, a driver approaching but not having 
entered the intersection was held not negligent with respect to right 
of way although the turning car gave a “plainly visible signal” but 
failed to afford a reasonable opportunity to avoid the collision.*® 
In another case, the driver turning left was said to be negligent as 
a matter of law by virtue of his failure to give the signal.*! This, 
even though subsection (1) does not by its terms require that a signal 
be given, but merely declares that if one is given the approaching 
driver has a duty to yield. 

However, there are indications that the court would apply the 
per se rule subject to the emergency doctrine. That is, as suggested 
in the second alternative above, the approaching vehicle may be neg- 
ligent for failure to yield as required by the statute when a plainly 
visible signal is given; but where the turning driver fails to afford 
a reasonable opportunity to avoid a collision, he creates an emer- 
gency excusing the other party’s failure to yield.** 

Vehicle and Pedestrian Right of Way. The cases involving the 





* There would seem to be a logical difficulty in saying that both parties had 
the right of way; but quaere whether there is really any difficulty other than a 
verbal one in holding both parties negligent for failure to yield as required by 
the statutes. 

*Lurie v, Nickel, 233 Wis. 420, 289 N.W. 686 (1940); accord: Hansen v. 
Storandt, 231 Wis. 63, 285 N.W. 370 (1939). Subsection (1) taken literally, 
would seem to make the approaching driver negligent for failure to yield when 
the required signal is given. 

™ See Leanna v. Goethe, 238 Wis. 616, 300 N.W. 490 (1941) (the negligence 
was held not causal). 

™In Lurie v. Nickel, 233 Wis. 420, 424, 289 N.W. 686, 688 (1940) the court 
commented in respect to the failure of the turning party to give “reasonable 
opportunity” to the approaching car: “Causal negligence in that respect is so apt 
to create such an exceedingly dangerous condition that often a collision cannot be 
avoided by the exercise of even the utmost care on the part of the driver of the 
other car.”” In Hansen v. Storandt, 231 Wis. 63, 285 N.W. 370 (1939) the lower 
court had instructed that if the signal required were given according to Section 
85.18(1), the party approaching must yield, but added that this duty was 
subject to the emergency rule. The Supreme Court made no comment on this 
instruction. 
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statutory right of way between vehicles and pedestrians illustrate 
the application of the per se rule in its full vigor. Although no case 
has arisen in which the court was confronted with the problem of 
holding an otherwise faultless individual negligent solely on the 
basis of violation of Section 85.44(1) or (4),8* the suggestion in the 
language of the cases is that violation is negligence regardless of 
justification.** It is clear at any rate that the per se rule may not be 
qualified away by an instruction as to whether or not the driver’s 
striking a pedestrian at a cross-walk (or a pedestrian’s invading an 
automobile’s path at a point Other than a crosswalk) was the result 
of failure to exercise due care.*° The court’s statement in Engstrum 
v. Sentinel Co. is typical : 

. . . When either . . . [driver or pedestrian] actually violates 


his absolute duty by failing to yield the right of way as the sub- 
section applicable to him requires him to, there is no issue of fact 
as to any failure on the part of the violator to exercise due 
care.°¢ 
Whether or not the “emergency” qualification would be available in 
an extreme case of technical violation without fault*’ is still an open 





* Wis. Stat. (1941) §85.44(1): “The operator of any vehicle shall yield the 
right of way to a pedestrian crossing the highway within any marked or un- 
marked crosswalk. ... (4) “Every pedestrian crossing the highway at a point 
other than a marked or unmarked crosswalk shall yield the right of way to 
vehicles.” 

In 1941, 14.9% of the pedestrian deaths and 15.9% of the pedestrian injuries 
occurred at unregulated intersections; 28.5% of the deaths and 24.8% of the 
injuries occurred between intersections. Travelers Insurance Co. computations. 

“Edwards v. Kohn, 207 Wis. 381, 241 N.W. 331 (1932). According to the 
driver’s testimony, on a rainy night of poor visibility and slippery roads, driver 
“hollered” at pedestrian crossing on a crosswalk to warn her of his approach; 
driving at twenty miles an hour, he was unable to avoid hitting her because of 
the condition of the streets. 

* Id. at 385, 241 N.W. at 333. In affirming the trial courts refusal of de- 
fendant’s requested instruction posing the question whether he was lacking in due 
care in failing to yield to pedestrian’s right of way, the court said, “This statute 
imposes upon the drivers of automobiles the absolute duty of yielding to pe- 
destrians on crosswalks . . . and juries will not be permitted to find compliance 

. . on the ground that such drivers were in the exercise of . . . [ordinary care].” 

221 Wis. 577, 580, 267 N.W. 536, 538 (1936). For further authority in 
regard to Section 85.44(4): Mauch v. Chi., Mil. & St. Paul Ry., 228 Wis. 322, 
280 N.W. 307 (1938); Besser v. Hill, 224 Wis. 211, 271 N.W. 921 (1937) ; Doepke 
v. Reimer, 217 Wis. 49, 258 N.W. 345 (1935). 

In Burke v. Zesmer, 224 Wis. 667, 272 N.W. 957 (1937) the court held that 
Section 85.44 (1) is not applicable to country crossroads. The pedestrian was 
held negligent as a matter of law for invading vehicle’s path at a place other than 
at a marked or unmarked “crosswalk” in violation of Sec. 85.44 (4). 

* As, for example, if pedestrian suddenly jumped into the street in the middle 
of the block to avoid being hit by another car that had driven up onto the 
sidewalk; or if a driver, otherwise faultless, should hit an undetectable glare of ice 
and be involuntarily propelled into a pedestrian on a crosswalk. 
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question. However, the court has, in dictum, recognized the possi- 
bility of an “emergency” in pedestrian-vehicle cases.** 

The problem is less pressing under comparative negligence since 
factors indicating an absence of blameworthiness will naturally be 
taken cognizance of by the court and jury in fixing the percentage 
of negligence. Nevertheless, the problem remains important, for a 
mistake in an instruction or determination of the question of neg- 
ligence resulting from a statutory violation is more likely to necessi- 
tate a new trial under comparative negligence than otherwise.*® 


Conclusion. In applying the negligence per se doctrine the Wis- 
consin court, through the channels of causation, statutory interpre- 
tation and the emergency doctrine, achieves reasonable results in “no 
fault” cases. With respect to the “wrong side of the road” statutes, 
the court has seemed quite ready to recognize justification for viola- 
tion. At the other extreme, the court does not appear to be receptive 
to arguments justifying violation of rules governing right of way 
between vehicles and pedestrians. This apparent difference in attitude 
may be entirely illusory. The cases may simply reflect the physical 
reality that in the vehicle-pedestrian relationships “emergency” situ- 
ations are less likely to arise unless the violating party is at fault. 
If such a case were to arise, however, there would seem to be no 
logical basis upon which an emergency instruction could be denied, 
in spite of the reference in the cases to the imposition of an “abso- 
lute duty.” Similarly, it would seem that a typical negligence per se 
instruction would be the only proper one where “the wrong side of 
the road” statute or the “intersection” statute is allegedly violated 
unless there is a showing of an “emergency.” An inquiry whether 





* See Hansen v. Matos, 212 Wis. 275, 249 N.W. 505 (1933). The court 
recognized the emergency rule but held that no emergency existed in that case. 
Section 85.44(6) provides: “Pedestrians using those highways not provided with 
sidewalks shall travel on and along the left side of such highway and the pe- 
destrian, upon meeting a vehicle shall, if practicable, step off the traveled road- 
way.” In the Hansen case this section was held to entail an absolute duty as 
long as compliance is not impossible or would not subject pedestrian to additional 
dangers. See also Comment (1934) 18 Marg. L. REv. 238. 

* See Maas v. W. R. Arthur & Co., 239 Wis. 581, 2 N.W. (2d) 238 (1942) 
(Judgment reversed because special verdict inquired whether the driver was 
negligent with respect to (a) “in attempting to overtake and pass the car.” The 
use of the word “in” was held to make the instruction fatally defective since it 
assumed a disputed fact); De Goey v. Hermsen, 233 Wis. 69, 288 N.W. 770 
(1939) (Case remanded because of failure of jury to evaluate separately from 
negligence as to lookout the negligence of a pedestrian for violating Section 
85.44(4) of the statutes—jaywalking). But see Guderyon v. Wis. Tel. Co., ...... 
WE. esse , 2 N.W. (2d) 242, 248 (1942): “overlapping issues of ultimate facts, 
which related to the same thing ‘may not be considered as cumulative by the jury 
in comparing the negligence of the parties.’ ” 
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the alleged violator has failed to exercise due care would seem to be 
inconsistent with the per se doctrine except where the statutory 
standard itself is essentially a standard of ordinary care. 


Tuomas K. WysEMAN 


TAxATION—DeEDUCTIONS—EXPENSES IN CARRYING ON A TRADE 
OR BusINESS—PERSONAL INVESTMENT Costs—The federal income 
tax law provides for deduction from gross income of “all ordinary 
and necessary expenses paid or incurred during the taxable year in 
carrying on any trade or business.” Since deductions are not a 
matter of right but permissible only when authorized by specific 
statutory grant,? it becomes necessary to determine definitely what 
kinds of deductions Congress intended to be allowed by this section.’ 
This comment deals primarily with the problem of personal invest- 
ment activities, considering, first, whether commissions paid in sell- 
ing securities are “expenses” or “capital outlay ;’ and second, when, 
if ever, these activities constitute “carrying on any trade or busi- 
ness.” 


Commissions as Expenses or Capital Outlay 


Expenses, or current business costs, are to be distinguished from 
capital outlay which is not deductible.t The Treasury Regulations® 
treat purchase commissions as part of the cost of the securities and 
the Supreme Court has squarely recognized the propriety of this 
practice. Before 1932, the Regulations’ also treated selling com- 
miSsions as an offset against the selling price, but in practice, the 





*26 U.S.C.A., Int. Rev. Cop §23(a)(1). Certain specific expenses are dealt 
with separately in 26 U.S.C.A., Int. Rev. Code §23 (b)—(s). 

On the requirement that expenses be ordinary and necessary see Deputy v. 
DuPont, 308 U.S. 488 (1940) ; Welch v. Helvering, 290 U.S. 111 (1933) and cases 
there cited; see Annotation (1939) 84 L. Ed. 426. 

For proper period to deduct expenses, see U.S. Treas. Reg. 103, $43. 

* White v. United States, 305 U.S. 281 (1938); New Colonial Ice Co. v. 
Helvering, 292 U.S. 435 (1934). 

* For effect of practical or administrative construction of a statute on subse- 
quent judicial construction, see Annotation (1939) 84 L.Ed. 28; Note [1941] Wis. 
L. Rev. 269, 272, n. 11. 

*26 U.S.C.A., Int. Rev. Cope §24 (a) (2); see U.S. Treas. Reg. 103, §24-2. 

*U.S. Treas. Reg. 103, §24-2. 

*Helvering v. Winmill, 305 U.S. 79, 83 (1938), “Treasury Regulations and 
interpretations long continued without substantial change, applying to unamended 
or substantially reenacted statutes, are deemed to have received congressional 
approval and have the effect of law.” 

"See U.S. Treas. Reg. 74, Art. 282; U.S. Treas. Reg. 45, Art. 293; U.S. Treas. 
Reg. 33, Art. 108. 
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Bureau of Internal Revenue allowed dealers in securities* to treat 
selling commissions as expenses because of the excessive accounting 
burden of matching them against individual sales under the inven- 
tory system which dealers were permitted to use.® This practice was 
given formal approval in the 1932 Regulations which provided: 
“Commissions paid in selling securities, when such commissions are 
not an ordinary and necessary business expense, are an offset against 
the selling price.”’° However, because of the broad language used 
to acknowledge this exception, misunderstanding has resulted. Con- 
currently with the change in the Regulation, it became important 
for security traders“ to be able to take these commissions as ex- 
penses rather than offsets against the selling price because, starting 
in 1932, deduction of “short-term” capital losses was limited to the 
extent of the “short-term” capital gains for the same year ;!* so if 
such trading resulted in a net loss, the taxpayer could never deduct 
from other income the commissions paid unless he could classify 
them as general business expenses. The Bureau ruled: “Selling 
commissions are not deductible as expenses except in the case of a 
dealer.”43 However, in two circuit court cases, traders were suc- 
cessful in their insistence that their selling commissions were ordi- 
nary and neceSsary business expenses and could be deducted under 
the terms of the Regulations.’* But the Bureau ruling has recently 





*U.S. Treas. Reg. 103, Art. 22(c)-5 defines a dealer in securities as “a mer- 
chant of securities, . . . with an established place of business, regularly engaged in 
the purchase of securities and their resale to customers; that is, one who as a 
merchant buys securities and sells them to customers with a view to the gains 
and profits that may be derived therefrom. . . . If such business is simply a 
branch of the activities carried on by such person, the securities inventoried as 
here provided may include only those held for purposes of resale and not for 
investment. Taypayers who buy and sell or hold securities for investment or 
speculation, irrespective of whether such buying and selling constitutes the carry- 
ing on of a trade or business, and officers of corporations and members of partner- 
ships who in their individual capacities buy and sell securities, are not dealers in 
securities within this rule.” 

* See G.C.M. 15430, XIV-2 Cum. Butt. 59 (1935) (not conceded to be ex- 
penses as such, but deduction allowed for practical convenience). 

U.S. Treas. Reg. 77, Art. 282. (ital. designate the change). 

“The Regulations do not define a trader as such, but the term is regularly 
applied to persons referred to by the exceptions in the definition of a dealer; 
see n. 8, supra. A trader in securities is one who buys and sells securities for 
himself for profit, but does not hold himself out to buy and sell for others. See, 
421 C.C.H. Fed. Tax Serv., 146. 

“47 Srat. 207 (1932); “Short term” losses are now limited to “short term” 
ery with a one year net “short term” loss carry-over, U.S.C.A., Int. Rev. Cong, 

117. 

*G.C. M. 15430, XIV-2 Cum. Butt. 59 (1935). 

* Neuberger v. Commissioner, 104 F.(2d) 649 (C.C.A. 2nd, 1939); Helvering 
v. Winmill, 93 F.(2d) 494 (C.C.A. 2nd, 1937) (selling commissions not an issue 
poy reversed, 305 U.S. 79 (1938) cited supra note 8); See Taylor, 44 B.T.A. 
370 (1941). 
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been upheld by the Supreme Court,” which found no persuasive 
reason for distinguishing between selling and purchase commissions, 
the practical justifications for a different treatment in the case of a 
dealer not being applicable to a trader.'® 


Incurred in “Any Trade or Business” 


Must be taxpayer's trade or business——A natural qualification of 
the language, “incurred in carrying on any trade or business,” is 
that the expense must be in the tarpayer’s trade or business,’ or 
must directly relate to or proximately result from his business.'* 
Thus expenses incurred by a stockholder in connection with a cor- 
poration’s business are not deductible by the stockholder ;® nor are 
the expenses of a trust deductible by the beneficiary.° However, 
a recent case reverted to the construction that where a dominant 
stockholder associates himself actively with the corporation to pro- 
tect his own financial interest in it, and devotes his time to that work 
as a matter of “business,” he may deduct expenses so incurred.” 





** Spreckels v.. Commissioner, 62 St. Ct. 777 (Mar. 16, 1942), affirming 119 
F.(2¢€) 667 (C.C.A. 9th, 1941) (taxpayer assumed to be engaged in business of 
buying and selling securities) ; accord, Commissioner v. Covington, 170 F. (2d) 
768 (C.C.A. 5th, 1941). 

** A trader is required to report the gain or loss from each complete transac- 
tion separately and is not allowed to return on an inventory basis. See G.C.M. 
15430, XIV-2 Cum. Buti. 59 (1935). Moreover a dealer’s tax liability would 
ordinarily be the same whether the commissions he paid on sales were treated as 
deductible business expenses or offsets against the selling price, for, since a dealer’s 
securities are his “‘stock in trade,” his gains or losses would not be classified as 
capital gains or losses. See U.S.C.A.,, Int. Rev. Cope §117(a) (1). 

"U.S. Treas. Reg. 103, $23(a)-1. 

* Kornhauser v. United States, 276 U.S. 145 (1928) (attorney’s fees paid by 
taxpayer in defending an accounting suit brought by his former partner held 
deductible as an expense directly connected with and resulting proximately from 
his business); Commissioner v. People’s Pittsburgh Trust Co., 60 F.(2d) 187 
(C.C.A. 3rd, 1932). 

* Burnet v. Clark, 287 U.S. 410 (1932); Dalton v. Bowers, 287 U.S. 404 
(1932) (Justice McReynolds emphasized that it is only under extraordinary cir- 
cumstances that the separation between the stockholder and the corporation will 
be disregarded. 

* Kenan v. Bowers, 50 F.(2d) 112 (C.C.A. 2nd, 1931); for the similar situa- 
tion of the guardian and ward, see Van Wart v. Commissioner, 295 U.S. 112 
(1935) ; Commissioner v. Wurts-Dundas, 54 F.(2d) 515 (C.C.A. 2nd, 1931). 

™ Helvering v. Highland, 124 F.(2d) 556 (C.C.A. 4th, Jan. 5, 1942) (case 
involved an executor continuing the activities of the deceased, but the court 
applied the same criteria as in the case of an individual). 

This doctrine had been announced in Washburn v. Commissioner, 51 F.(2d) 
949 (C.C.A. 8th, 1931), and again in Foss v. Commissioner, 75 F.(2d) 326 (C.C.A. 
Ist, 1935). In view of Burnet v. Clark, 287 U.S. 410 (1932) and Dalton v. 
Bowers, 287 U.S. 404 (1932) it had been considered that these cases did not 
correctly state the law in this respect; see DuPont v. Deputy, 22 F. Supp. 589, 
596 (D. Del. 1938); Estate of Mary R. Donald, 43 B.T.A. 1114, 1121 (1941). 
But the circuit court in the Highland case relied on the Foss and Washburn cases 
and held the Clark and Bowers cases inapplicable. 
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Personal investors——Contrary to some early interpretations,?? an 
expense is not deductible as one “incurred in any trade or business” 
merely because it is sustained in the procurement of taxable in- 
come ;*3 many such expenses are classified as “personal expenses” 
for which no deduction may be had.** 

The lack of a definite and authoritative standard with regard to 
what constitutes “carrying on any trade or business” within the 
meaning of this section*® has left in doubt the status of taxpayers 
who own income producing securities and incur expenses in looking 
after them. Judge Learned Hand posed the problem some time ago: 
“Most men who have capital change their investments and may 
speculate all the time; we should hardly call this a business, though 
the line is undoubtedly hard to draw.”** The Board of Tax Appeals 
was impressed from the outset by the business-like character of the 
transactions involved in caring for and collecting the income from 
large personal holdings of securities,2” and under this influence, the 
Bureau followed a liberal policy of allowing deductions for ordinary 
and necessary expenses incurred in this class of income producing 
activities.*8 

The Commissioner opposed this liberal view, and a series of cases 





*eg., O.D. 537, 2 Cum. Butt. 175 (1920) (expenses as an ordinary and 
necessary incident to the collection of income due an estate allowed as deductions). 

* Monell v. Helvering, 70 F.(2d) 631 (C.C.A. 2nd, 1934); Lindley v. Com- 
missioner, 63 F.(2d) 807 (C.C.A. 2nd, 1933) ; Walker v. Commissioner, 63 F.(2d) 
351 (C.C.A. 3d, 1933) ; Lloyd v. Commissioner, 55 F.(2d) 842 (C.C.A. 7th, 1932) ; 
Hutchings v. Burnet, 58 F.(2d) 514 (App. D.C. 1932); Commissioner v. Field, 
42 F.(2d) 820 (C.C.A. 2nd, 1930). See Notes (1939) 122 A.L.R. 218; (1941) 
85 L.Ed. 1235. 

*26 U.S.C.A., Int. Rev. Copp §24(a) (1); U.S. Treas. Reg. 103, $24-1. 

*The Supreme Court noted in Higgins v. Commissioner, 312 U.S. 212 (1941) 
that the Treasury Regulations had never defined the words and held that the 
broad definition of business given in Flint v. Stone Tracy Co., 220 U.S. 107, 171 
(1911) in connection with another statute was not applicable to this section. 
Justice Reed did not refer to Justice Frankfurter’s concurring opinion, in which 
he had joined, in Deputy v. DuPont, 308 U.S. 488, 499 (1940), where the concept 
was expressed that in order to be “carrying on a trade or business” the taxpayer 
must hold himself out to others as engaged in the selling of goods o services. 

* Bedell v. Commissioner, 30 F.(2d) 622, 624 (C.C.A. 2d, 1929) (the statute 
there considered was §204 (a) Rev. Act of 1918 as to “business regularly carried 
on,” yet emphasis was placed by the court not upon lack of regularity, but upon 
lack of essential business nature of the transactions). 

™ For a review of the Board’s early policy see Eugene Higgins, 39 B.T.A. 1005 
(1939); Helen Heilbroner, 34 B.T.A. 1200 (1936). 

* Bula E. Croker, 27 B.T.A. 588 (1933), acq. XII-1 Cum. Butt. 4 (1933); 
Caroline T. Kissel, 15 B.T.A. 1270 (1929), acq. VIII-2 Cum. Butt. 28 (1929). 

I. T. 2751, XITI-1 Cum. Buty. 43 (1934) (Management, protection, con- 
servation of income producing properties) ; I. T. 2579, 2 Cum. Butt. 129 (1931) 
(Rent for. safety deposit! box) ; O. D. 877,.4 Cum. Buty. 123 (1921) (Cost of of- 
fice and clerical help). 
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held that inactive and supervisory investors were in the same cate- 
gory as mere recipients of income and were not “carrying on any 
trade or business.”?® Some cases distinguished the taxpayer who 
actively managed his security holdings and permitted him to deduct 
expenses if his transactions were extensive, regular, continued, and 
varied. In Higgins v. Commissioner,®' the Supreme Court granted 
certiorari, apparently regarding the above view points as being in 
conflict.32 While the facts** of the Higgins case would not require 
the Court to go beyond affirming the Board’s conclusion that the 
taxpayer was a supervisory or “passive” investor, the reason for 
granting certiorari, together with some of the language in the opin- 
ion, indicates that neither actively managing nor supervising invest- 
ments constitutes carrying on a “business.”** In any event, circuit 
court decisions have since relied upon the Higgins case in affirming 
the Board’s exclusion of personal investment management activities 
from the trade or business concept, regardless of their extent, regu- 
larity, or continuity.*5 

The rule of the Higgins case was immediately applied to the 
activities of a trustee,** admittedly overruling a long standing ad- 





* White’s Will v. Commissioner, 119 F.(2d) 619 (C.C.A. 3d, 1940); Higgins 
v. Commissioner, 111 F.(2d) 795 (C.C.A. 2d, 1940), aff'd, 312 U.S. 212 (1941); 
Miller v. Commissioner, 102 F.(2d) 476 (C.C.A. 9th, 1939); Kane v. Commis- 
sioner, 100 F.(2d) 382 (C.C.A. 2d, 1938). 

*Kales v. Commissioner, 101 F.(2d) 35 (C.C.A. 6th, 1939); Dupont v. 
Deputy, 22 F. Supp. 589 (D. Del.) (1938), reversed on other grounds without 
ruling on this point, 103 F.(2d) 257 (C.C.A. 3d, 1939). 

™ 312 US. 212 (1941). 

* Id. at 215. 

“The taxpayer claimed deductions for expenses of an office maintained to 
receive income, keep records, and make reports on taxpayer’s personal bond in- 
vestments. The Board of Tax Appeals found that taxpayer’s activities were merely 
supervisory and in line with cases cited in note 29, did not constitute a trade or 
business. Eugene Higgins, 39 B.T.A. 1005 (1939). 

™ 312 U.S. 212, 215 (1941): “It is true that the decisions are frequently put 
on the ground that the taxpayer’s activities were sporadic, but it does not follow 
that had those activities been continuous the Commissioner would not have used 
the argument advanced here, i.e. that no amount of personal investment in man- 
agement would turn those activities into a business.” This is as close as the court 
comes to approving the commissioner’s argument, but the decision, disallowing 
the deductions, may'amount to a tacit approval. 

* Commissioner v. Tenney, 120 F.(2d) 421 (C.C.A. 1st, 1941); Wilcox v. 
Commissioner, 119 F.(2d) 899 (C.C.A. 6th, 1941); Commissioner v. Burnett, 118 
F.(2d) 659 (C.C.A. 5th, 1941); Estate of Mary R. Donald, 43 B.T.A. 1114 
(1941) ; see also Lone Pine Lawn Corp. v. Helvering, 121 F.(2d) 935 (C.C.A. 2nd, 
1941). 

* City Bank Farmers’ Trust Co. v. Helvering, 313 U.S. 121 (1941) (trustee’s 
activities were limited to reviewing and selling securities, reinvesting the proceeds 
in other stocks and bonds, collecting interest and dividends, keeping records, 
making reports and distributing income; the Board held this to be a case of 
passive investment). U.S.C.A., Int. Rev. Cope §162, “Net income of estate or 
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ministrative practice of allowing trustees’ commissions as deductions. 
The Court also applied the rule to an executor,®? emphasizing that 
conserving and protecting an estate is not a business merely because 
the estate is very large and requires the attention of many people. 
The Bureau accordingly changed its policy to conform with the 
Higgins case ;°* the Court had noted that administrative construction 
could not change the law, nor were rulings below the rank of Treas- 
ury Regulations determinative of Congressional intent.*® 
Investment traders——Since the Higgins case failed to announce 
any workable standard,*® some uncertainty remained as to whether 
or not the Board is precluded from finding, in accordance with its 
policy of long standing, that a trader*! or speculator is carrying on 
a “business.”’4? In Helvering v. Wilmington Trust Co.,** the Board** 
had determined that the taxpayer, because of her extensive specula- 
tive dealings by way of short sales through her brokerage accounts, 
was an active trader rather than an investor, and so qualified as 
carrying on a “trade or business” notwithstanding the rule of the 
Higgins case. Reversing the Board, the Circuit Court of Appeals 
said, “It would be our impression that although the Board of Tax 
Appeals has the right, where supported by substantial evidence, to 
bind us by a finding that the taxpayer had spent an hour a day in 
her office, nevertheless the conclusion to be drawn from that fact is 





trust shall be computed in the same manner and on the same basis as an indi- 
vidual.” 

* United States v. Pyne, 313 U.S. 127 (1941), vacating judgment rendered 
in Pyne v. United States, 35 F. Supp. 81 (Ct. Cl. 1939) (remanded for specific 
finding of whether or not executors were “carrying on a business” upon criteria 
consistent with Higgins case). 

*T. T. 3452, 1941-1 Cum. Butt. 205, “Unless a taxpayer’s activities resulting 


in the production of taxable income constitute the carrying on of a trade or busi- — 


ness, the ordinary and necessary expenses pertaining thereto are not deductible 
from gross income for federal income tax purposes.” Revoking rulings cited supra 
n. 28. 

* Higgins v. Commissioner, 312 U.S. 212, 215 (1941), citing Biddle v. Com- 
missioner, 302 U.S. 573, 582 (1938): “. . . departmental rulings not promulgated 
by the Secretary are of little aid in interpreting a tax statute.” 

“The court in the Higgins case approves the concept of “trade or business” 
found in Van Wart v. Commissioner, 295 U.S. 112 (1935) (litigation by a guardian 
to force payment of accumulated trust income ruled not “carrying on a trade or 
business ;” no trace of any workable standard or definition). 

“ See n. 11, supra. 

“Dart v. Commissioner, 74 F.(2d) 845 (C.C.A. 4th, 1935); Alice DuPont 
Ortiz, 42 B.T.A. 173 (1940), rev’d sub nom. Helvering v. Wilmington Trust Co., 
124 F.(2d) 156 (C.C.A. 3d, 1941); Sam J. Reckford, 40 B.T.A. 900 (1939); see 
cases cited n. 14, 15; the selling commission controversy assumed that traders 
were carrying on a “business.” 

“124 F.(2d) 156 (C.C.A. 3d, 1941). 
“ Alice DuPont Ortiz, 42 B.T.A. 173 (1940). 
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a legal one which is within our power fully to review.”*® As to the 
legal effect of the taxpayer’s activities, the court followed Justice 
Frankfurter’s concurring opinion in Deputy v. DuPont:* 


To avail of the deductions allowed by §23(a), it is not enough 
to incur expenses in the active concern over one’s financial in- 
terest. ‘Carrying on any trade or business’ within the contempla- 
tion of §23(a) involves holding one’s self out to others as engaged 
in the selling of goods or services. 


The court explained that although the Supreme Court in the Higgins 
case had left the meaning of the words “trade or business” in con- 
fusion, it had not necessarily detracted from the weight of Justice 
Frankfurter’s definition, because in that case a finding that the tax- 
payer was not engaged in a trade or business was affirmed. In the 
Wilmington Trust case, the Board could distinguish its conclusion 
from the Higgins case only by calling the stock dealings speculative 
rather than “investive.” The court considered the distinction to be 
without legal significance for the purpose of qualifying the activities 
as a “trade or business.’’** 


Justice Frankfurter’s “merchant” concept fits the common under- 
standing of what constitutes carrying on a “business” and has the 
advantage of being definite; if the majority adopts that view, appar- 
ently only the security dealer would qualify.** However, as observed 
in the first part of this comment, the Supreme Court recently avoided 
the necessity of taking a clear stand by disposing of the selling com- 
missions controversy on the “hypothetical, litigation-breeding as- 
sumption’’*® that a trader was engaged in the “business” of buying 
and selling securities.°° An authoritative interpretation is desirable 
to enable taxpayers to ascertain when, if ever, their personal security 
trading activities amount to “carrying on any trade or business.” 


JoHN Kownrap 





“ Helvering v. Wilmington Trust Co., 124 F.(2d) 156, 159 (C.C.A. 3d, 1941); 
see Marsch v. Commissioner, 110 F.(2d) 423 (C.C.A. 7th, 1940). 

“308 U.S. 488, 499 (1940) (majority ruled that expenses claimed as de- 
ductions were not ordinary and necessary, and thereby avoided the question of 
whether taxpayer was in a trade or business). 

*' See Chemical Bank and Trust Co. v. United States, 21 F. Supp. 167 (Ct. Cl. 
1937). 

“Compare Justice Frankfurter’s definition with the Regulations’ definition 
of a dealer, n. 8, supra. 

“Deputy v. DuPont, 308 U.S. 488, 499 (1940) (Justice Frankfurter’s con- 
curring opinion). 

* Spreckels v. Commissioner, 62 S. Ct. 777, 778 (1942). 
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SERVICE OF Process—Non-ResipeNT Mororist STATUTE— 
MEANING OF NON-RESIDENT—Defendant became involved in an 
automobile collision in North Dakota when enroute for Seattle, 
Washington where he intended to establish a new domicile. At the 
time of the accident he had already abandoned his North Dakota 
home. Plaintiff brought an action in North Dakota by serving the 
summons upon the Commissioner of Insurance and mailing a copy 
by registered mail to the defendant at his new domicile in Seattle. 
Upon special appearance by the defendant the trial court held that 
because the defendant was not a “non-resident” within the meaning 
of the nonresident motorist statute’ at the time of the collision, the 
attempted service upon him was void. Affirmed, Northwestern Mort- 
gage & Security Co. v. Noel Construction Co.? 

A general provision in the North Dakota Code® defining “resi- 
dence” in such a manner as to make it synonymous with “domicile” 
and providing that “a residence can not be lost until another is 
gained” precluded the North Dakota Court from coming to any 
other conclusion. The validity of the non-resident motorist statutes 
now being generally recognized,* no mention was made of the pos- 
sible invalidity of the North Dakota statute as construed by the 
court. An argument might have been made that to permit con- 
structive service upon “non-residents” while denying such service 
upon persons in the position of the defendant in this case, for no 
other reason than that he had been domiciled in the state and had 
not lost that legal status at the time of the accident, is an unreason- 





*North Dakota Laws (1935) c. 174 provides: “Service of process shall be 
made by serving a copy thereof upon the Commissioner of Insurance . . . and 
such service shall be sufficient service upon the non-resident; provided that notice 
of such service and a copy of the process are within ten days thereafter sent by 
registered mail to defendant at his last known address.” 

7300 N.W. 28 (N.D., 1941). 

*N. D. Comp. Laws (1913 §14. “. . . In determining the place of residence 
the following rules are to be observed; (1) It is the place where one remains 
when not called elsewhere for labor or other special or temporary purpose, and’ 
to which he returns in seasons of repose. (2) There can be only one residence. 
(3) A residence can not be lost until another is gained. ... (7) The residence 
can be changed only by union of act and intent.” See City of Enderlin v. Pontiac 
Township, 62 N.D. 105, 114, 242 N.W. 117 (1932). 

“In Hess v. Pawlowski, 274 U.S. 352 (1927) and Wuchter v. Pizzutti, 276 
U.S. 13 (1928), the Supreme Court held non-resident motorist statutes consti- 
tutional against contentions that they violated the due process clause of the 
federal constitution. See note (1928) 4 Wis. L. Rev. 307. In respect to state 
constitutions see: State ex rel. Cronkhite v. Belden, 193 Wis. 157, 211 N.W. 920 
(1927); Kelso v. Busch, 191 Ark. 1044, 89 S.W. (2nd) 594, (1936); State ex rel. 
Cochran v. Lewis, 118 Fla. 536, 159 So. 792 (1935); Hirsch v. Warren, 253 Ky. 
62, 68 S.W. (2nd) 767 (1934); Smith v. Haughton, 206 N.C. 587, 174 S.E. 506 
(1934); notes 99 A.L.R. 130, 125 A.L.R. 457. 
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able discrimination against non-residents. 

The predicament of the plaintiff in the instant case (unable to 
serve defendant either as a “non-resident”, or, in the manner in 
which one can usually serve a resident absent from the state, at the 
defendant’s usual place of abode)® would be alleviated in Wisconsin 
where the provisions of the non-resident motorist statute apply to 
“a non-resident defendant who was a resident of the state at the 
time of the accident.”* The problem of when one is a “non-resident” 
within the contemplation of the Wisconsin Statute is nevertheless 
important, for service under the statute upon a “resident” would be, 
as in the North Dakota case, a mere nullity. In the absence of an 
express statutory definition,” the term “resident” may be used to 
express any Of several concepts depending upon the context:® (1) 
a legal domicile, though not necessarily the place of residence,® (2) a 
domicile at which one actually dwells, (3) a place of actual resi- 
dence, though not necessarily the legal domicile,’° or (4) the mere 





* See Wis. Stat. (1941) §269.34(3). 

* Wis. Stat. (1941) §85.05(3), (4). For similar provisions see McKinney’s 
ConsotmpaTep Laws oF N. Y. (Supp. 1936), Venicte & Trarric, §52(A); Pur- 
pon’s Penn. Statutes (1936) 111.75 §1201; Artz. Rev. Cope Ann. (Supp. 1936) 
§1672 R. B. None of these provisions has been attacked on constitutional 
grounds. 

Actual notice to the defendant is not required. The test is whether the 
statute guarantees a reasonable probability that the defendant will receive actual 
notice of the pending action. Wuchter v. Pizzutti, 276 U.S. 13, 20 (1928). See 
Culp, Process in Actions Against Non-Resident Motorists (1934) 32 Micu. 
L. Rev. 325; Culp, Recent Developments in Actions Against Non-Resident Motor- 
ésts (1938) 37 Micu. L. Rev. 58; Notes (1936) 22 Va. L. Rev. 477, (1929) 5 
Wis. L. Rev. 99. 

"The few existing decisions on this point arose under statutes defining resi- 
dence in terms much like the N.D. statute: Bigham v. Foor, 201 N.C. 14, 158 
S.E. 518 (1931); City of Enderlin v. Pontiac Township, 62 N.D. 105, 242 N.W. 
117 (1932); Suit v. Shailer, 18 F. Supp. 568 (D.C. Me., 1937). 

* Beale, Residence and Domicil (1918) 4 Iowa L. Butt. 3: “Residence is a 
word which may bear different shades of meaning according to the context. It 
may mean something more than domicil: a domicil namely at which the party 
is actually resident. On the other hand it may mean something less than domicil: 
a dwelling place adopted for the time being but without such an intention of 
permanent abode as to create a domicil there. 

* As in the principal case. 

* For example, a minor residing away from the domicile of his parent. See 
Kidd v. Joint School District, 194 Wis. 353, 216 N.W. 499 (1927). See also, 
KENNAN, RESIDENCE AND Domictte (1934) 59, “The basic conception involved in 
the term residence is that of being seated or abiding in a place; but many of the 
attempts to define the word go far beyond this primary signification and proceed 
upon the theory that there is an element of intention involved. This enlargement 
or extension of the natural meaning of the word has been thought necessary in 
order to make it answer for domicile in certain statutes. In other words, the 
definition has to be distorted to conform to an erroneous use of the word by 
lawmakers.” 

For the Wis. court’s distinction between residence and domicile, see Miller v. 
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temporary place of abode of a sojourner. As used in the Wisconsin 
Statutes, the term is sometimes construed to mean domicile, and 
sometimes actual residence.!? 

By the general rule statutes providing for a substituted or con- 
structive service of process are strictly construed.4* This not only 
applies to the procedural requirements of such statutes’* but also 
prevents the inclusion of parties who are not expressly within the 
terms of the statute.5 This rule of construction, however, should 
not be employed to defeat the purpose of the statute. Since the basic 
policy is to subject all users of the highway to the process of local 
courts,'* it would seem that the primary legislative purpose is to 
provide for substituted service in all cases in which there is a claim 
arising within the state against a motorist who cannot be reached by 
the ordinary manner of service and upon whom jurisdiction may 
validly be asserted. Other constructive service statutes and attach- 
ment proceedings afford analogous legislative policies. Where the 
debtor actually resides in another state, although domiciled within 
the state of process, he is generally held to be a non-resident under 
the attachment and constructive service statutes.17 For the purpose 





Sovereign Camp Woodmen of the World, 140 Wis. 505, 122 N.W. 1126 (1909); 
In re Heymann’s Will, 190 Wis. 97, 208 N.W. 913 (1926); Kidd v. Joint School 
District, 194 Wis. 353, 216'"N.W. 499 (1927). 

“Seibold v. Wahl, 164 Wis. 82, 159 N.W. 546 (1916) (election statutes; Wrs. 
Stat. $6.51) ; Kemptner v. Milwaukee, 97 Wis. 343, 72 N.W. 743 (1897) (quali- 
fication for holding office) ; State v. Dodge Co., 56 Wis. 79, 13 N.W. 680 (1882) 
(poor laws; Wis. Stat. $49.02) ; Kellogg v. Winnebago County, 42 Wis. 97 (1877) 
(taxation; Wis. Srat. $71.01); Hall v. Hall, 25 Wis. 600 (1870) (divorce pro- 
ceedings; Wis. Stat. $247.06). 

™ Cooper v. Smith, 8 Wis. 358 (1859) (Attachment proceedings; Wis. Srar. 
§$266.03(1)(e) ; Kidd v. Joint School District, 194 Wis. 353, 216 N.W. 499 (1927). 

“Heinemann v. Pier, 110 Wis. 185, 85 N.W. 646 (1901). But see 15-16 
Huppy, AuromMosizLes (9th Ed. 1931) p. 145. . 

“Felstead v. Eastern Shore Express Inc., 35 Del. 171, 160 Atl. 910 (1932); 
Schilling v. Odleback, 177 Minn. 90, 224 N.W. 694 (1929). 

“Day v. Bush, 18 La. App. 682, 139 So. 42 (1932). 

* Zavis v. Warren, 35 F. Supp. 689 (E. D. Wis. 1940): “The law in question 
was enacted for the protection of the person who might be injured, rather than 
provide any convenience for the nonresident user of the highways of Wisconsin.” 
See also Culp, Process in Actions Against Non-Resident Motorists, (1933) 32 
Micu. L. Rev. 325, 327, n. 16: “The real basis for the power is that public policy 
demands that the operator be held responsible locally.” See also Note (1936) 12 
In. L. J. 73, 76. 

* Wolf v. McGavock, 23 Wis. 516 (1868) (attachment; not clear from opin- 
ion whether or not the court also considered defendant’s domicile 'to be in the 
other state); Housey v. Rutter, 123 Fla. 156, 166 So. 558 (1936) (constructive 
service) ; Union Nat.'Bank v. Finley, 180 Ind. 470, 103 N.E. 110 (1913) (attach- 
ment) ; Ladlow v. Szold, 90 Iowa 175, 57 N.W. 676 (1894) (attachment) ; Lawson 
v. Adlard, 46 Minn. 243, 48 N.W. 1019 (1891) (attachment) ; Thompson v. Ogden, 
23 Ohio CC. 185 (1901) (attachment); Grant v. Lawrence, 37 Utah 450, 108 Pac. 
931 (1910) (constructive service); Atkinson v. Washington, 54 W. Va. 32, 46 
S.E. 253 (1903). 
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of substituted service most writers agree that in the absence of a 
statutory provision to the contrary, “residence” means actual resi- 
dence, not necessarily the domicile.* Applying the anology, if a 
person legally domiciled in one state has an actual residence in an- 
other, he may be served as a non-resident in a suit arising out of 
the operation of his car in the state of his domicile. On the other 
hand, if the person actually resides within the state where the acci- 
dent occurs, although domiciled elsewhere, he is not subject to the 
provisions of the statute. Where a person has more than one resi- 
dence in various states, he should be subject to service as a non- 
resident motorist in every state but the one in which ke is residing 
for the time being.’® 

While “residence” has a less permanent connotation than “domi- 
cile”, it is to be distinguished from a mere temporary stay.” Tem- 
porary absence from the usual place of abode does not deprive it of 
its character as an actual residence.” Conversely, if a person staying 
in a state for a limited time without any intention of making his 
home there?” becomes involved in a motor vehicle accident, it would 
seem he could be served under the non-resident motorist statute. 
Persons having no settled residence in any state** should be subject 
to constructive service everywhere. Where a person has left his 
residence with the intention to acquire a new residence outside the 
state, it may be of importance to determine the moment when his 





** BEALE, ConFLIcT oF Laws (1935) p. 118 et seq.; KENNAN, RESIDENCE AND 
Domactte (1934) pp. 395; 421; But see WapLes, ATTACHMENT (1885) p. 34. 

* Carpenter v. Carpenter, 30 Kan. 712, 2 Pac. 122 (1884); Trask v. Kerrick, 
94 Vt. 70, 108 Atl. 846 (1920). Contra: Fitzgerald v. Arel, 63 Iowa 104, 16 N.W. 
712 (1884). 

* Avery v. Bower, 170 Ga. 202, 152 S.E. 239, 242 (1930); Turner v. Ryan, 
223 Iowa 191, 272 N.W. 60 (1937); Johnson v. Harvey, 261 Ky. 522, 88 S.W. 
(2nd) 42 (1935); Larrik v. Walters, 39 Ohio App. 363, 177 N.E. 642 (1930); 
In re Curtiss’ Will, 140 Misc. 185, 250 N.Y. Supp. 146 (1931); In re Green’s 
Estate, 99 Misc. 582, 164 N.Y. Supp. 1063 (1917). 

™ Cooper v. Smith, 8 Wis. 171 (1858) (attachment set aside where defendant 
was detained abroad on business intending to return as soon as this was accom- 
plished). See KENNAN, RESENCE AND DomicttE (1934) ‘p. 395, n. 20. 

* By the weight of authority temporary residence (sojourn) will be presumed 
where the purpose of the presence harmonizes with a bona fide intention to 
return to the place of actual residence within a reasonable period. To this effect 
see: Flemister Grocery Co. v. Wright Mercantile Co., 10 Ga. App. 702, 73 S.E. 
1077 (1912); Jacobs v. Spring, 286 Pa. 113, 132 Atl. 918 (1926). 

* Though every person must have a domicile it is possible for one to have 
no residence at all; e.g. people living in trailers and moving aro .nd the country 
continuously. See Borland v. Boston, 132 Mass. 95 (1882); Weille v. Levy, 74 
Miss. 34, 20 So. 3 (1896). The contrary view is expressed by KENNAN, RESIDENCE 
AND DomictLe (1934), p. 412: “In such cases it would seem that the question of 
residence or nonresidence should be determined with reference to the last fixed 
abode.” 
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last residence is lost. By the weight of authority dealing with the 
attachment statutes, the last residence continues until the person has 
crossed the borderline** or even, as some cases hold, until a new 
residence is acquired by actual presence there.*> It is submitted that 
the first criterion has little or no basis in logic or policy, and the 
second fails to distinguish between domicile and residence. In view 
of the purpose of the statute a person should be regarded a “non- 
resident” within the meaning of non-resident motorist statutes when 
he can no longer be said to have a “usual place of abode” within the 
state.76 
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* See KENNAN, supra, p. 417: “The rule that one must have passed beyond 
the state boundaries before he can be deemed a non-resident seem to be most 
consonant with the natural and popular conception of what constitutes nonresi- 
dence.” Dean v. Cannon, 37 W. Va. 123, 16 S.E. 444 (1892). 

* Alston v. Newcomer, 42 Miss. 186, 192 (1868); SHINN, ATTACHMENT AND 
GARNISHMENT (—) §96: “One does not become a non-resident until he has 
acquired a new residence or place of abode with the intention of remaining in 
the state to which he has removed.” 

* Burt v. Allen, 48 W. Va. 154, 157, 35 S.E. 990 (1900) ; Grimstead v. Lautier, 
105 Minn. 286, 117 N.W. 515 (1908). 











